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PREFACE. 


The object with -which the present work was 
undertaken was to collect within a small compass 
the various decisions which have taken place 
upon the statutes of usury. 

In the prosecution of this design, I have 
divided the subject into three parts ; and have 
considered, I. The several statutes upon usury, 
and the decisions upon those statutes : — II. The 
avoidance of, and relief against, usurious se- 
curities: — ^and IILThe punishment of usury. — 
1 have added, byway of Appendix, the principal 
statutes relating to the subject ; together with 
a few precedents of pleadings. 


VI PKfiFACB. 

If I have too often obtruded my own ob* 
i^ervations upon the reader, I must plead the 
frequent discordance of the decisions as the ex- 
cuse for this obtrusion, as well as for any error I 
may have fallen into* in en4e4vouring to recon- 
cile the cases with principle, and with one an- 
other. It has been my endeavour not to leave 
£tny part of the subject without drawing some 
general conclusion; but in so doing, I have 
been careful to put the reader in possession of 
the cases upon which my conclusion is founded ; 
desiring rather his assept. to my suggestions, 
than his reliaqce upon my assertions. 

I am aware that, in this undertaking, I have 
been anticipated.— But Mr. Plowden's work 
will not be found very serviceable to the prac- 
titioner; and if Mr* Ord has remedied this de- 
fect, the scarcity of his book, and the number 
of cases decided since its publication, have 
Opened the field to another adventurer. In Mr. 
JPlowden, however, a full detail of the history 
of the usury laws will be found ; a circumstance 


PREFACE. Vii 

which has induced me to treat that part of the 
subject with as much brevity as was consistent 
with distinctqess. 

I cannot omit expressing my obligations to 
Mr. Campbell for the meatus of reporting the 
case of Lowes y. Mazarredo ;-^*and to Mr* N. 
W. Senior of LincoltCs Inn^ for many ju4i« 
cious hints and suggesti<m8 in the progress of 
the work. 


Pamp^ourii Temple, 
June 26, 1817* 
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PART !• 

OF USURY AS DEFINED BY THE STATUTES, AND 
THE DECISIONS OF THE COURTS. 


CHAPTER I- 

Of Usury at Common Lctw^ and of the several 
Statutes concerning Usury. 

\J SURY, according to Sir Edward Coke, is 
a contract upon a loan of money, or giving 
days for forbearing of money, debt, or duty, by 
way of loan, chevisance, shifts, sales of wares, 
or other doings whatsoever (a). 

Usury was, in England, an object of hatred 
and legal animadversion at least as early as the 
time of Alfred ; and Glanville, Fleta, -and Brae- 
ton bear ample testimony to the abhorrence in 
which it was held, and to the severity with 
which its professors were punished. Alive or 
dead, the usurer was the object of spiritual or 
royal vengeance : and while the ordinances of 

(a) 3 Inst. ] 50. c. 78. — Sir E. Coke adds with his usual 
quaintness, Usurd dicitur ab %isu et are, juia datur pro vsu ctrU; 
^f Mtura dUituTf quasi Jgnis unm, 
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Holy Church were employed in compelling re- 
stitution in those who had taken usury against 
the sacred laws, the king was studiously search- 
ing out those who had died usurers, and exert- 
ing his absolute authority over their estates and 
possessions (a). The Jews, who seem chiefly 
to have pursued this species of lucre, (which 
indeed they were permitted by divine law to 
seek from those who did not profess their own 
;religion) (i), were continually fined and im- 
prisoned, and even banished the realm, while 
the Christians were forbidden, under pain of 
the censures of the church, to imitate the ex- 
ample of the infamous Jews. Those who were 
imprudent enough to disregard this prohibition, 
were branded with the shameful appellation of 
Christiani Juda%zantes\ they were indicted, and 
if they were fortunate enough to deprecate the 
royal vengeance, their pardon was only granted 
on the express condition that they should for- 
sake their evil courses (c). No terms of oppro- 
brium are spared by the early writers on the 
guilty wretches, who dared not only to disobey 

(o) RoL Abr. 800. (i) Deuteronomy, xxiiL 19, 20. 

(c) <• Not freelj but wiA a dum tamen.** Sanndenon v. 
Warner, a &oU. Rep. 240. Tet according to l!fe/e Clr. X> 
only Jewish usury, viz. 40 per cent, was prohibited at com- 
mon law, and no other. Hard. 420. An opinion directly op- 
posite to that of Lord Coie. 


the express commapda of. holy writ^ but eren 
to subvert the laws of nature^ and to oaus^ 
fruitfulness in that which had been intended to 
be, barren and unproductive. To this purpose^ 
Sir Edward Coke observes, that by the statutes 
of 3 Henry VIL, and 1 1 Henry Vll., all usury 
*^ is damned and prohibited ^ and there it is 
*^ called dry excl^ge. So as usury is not only 
^' against the law of God> and the laws of the 
*^ realm, but against the law of nature. Usura 
** contra naturam est, quia usura sua natura est 
•« steriliSy necjructum habef' (a)» And even so 
late as the reign of James I,, Mr. Noy (after- 
wards attorney general) inclines to think that 
the guilt of taking another's money is equal to 
the guilt of taking another's life ; and in a so- 
lemn argument gravely asserts, that " according 
*' to an ancient book in the Exchequer, called 
•* * Magister et Tilburiensis,\ usurer* are well 
•* ranked amongst murderers" {b). 

.(a) 3 Inst. 153. 

(b) 2 Rot; Rep. l4o. The writer of this atidentf %o6k 
wi»otft singular in his ofntnoA. Thomas' Wilsott, D. C. I/. 
Hud o*« of the masters of the coi^t of requests, in a work 
called ** A Discourse upon Usurie/' which he published in 
]5(^y and dedicated to Lord Leicester^ saya, rather tartly, 
** Fov my {^rt, I will wish some penall lawe of death to bee. 
^' tnade agaiusft those usurers, as well as against theeves or 
** murtbeserst idt that tKey desar?e death nmch more than 
** sucb mm dod; fo9i th«se usurers deslroie and devouf up 
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Henry But the detestation with which this ** honribltf 
vice'^ was contemplated, began in the time of 
Henry VIII. to be somewhat diminished ; and 
in the thirty-seventh year of that king's reign, 
an act was passed by which usury, or the taking 
of interest, was at once sanctioned and allowed ; 
— ^but with some restraint ; ten pounds per cent. 
being the sum prescribed by the legislature to 
' be received " for the forbearance or giving day 
** of payment of one whole year ; and so after 
** that rate*' (a). The 5th section proceeds to 
enact that the person receiving more than ten 
pounds per cent, shall forfeit for every offence 
the treble value of the money, &c. forborn, and' 
suffer imprisonment, and that one moiety of 
such forfeiture shall go to the king, the other to 
the prosecutor. 

Edw.VI. But even this indulgent statute had not the 
desired effect of suppressing corrupt and exor- 
bitant usury ; and it appears that '^ divers per« 

'' sons, blinded with inordinate love of them- 

• 

^^ selves, had mistaken the same as a mainte- 
" nance and allowance of usury'' (i). The sta-. 
tute 5 and 6 of Edward VI. c. 20., therefore, 

<* not onlie whole families, but also whole countries, and- 
** bring aU foike to beggerie that hare to doe with them,'^' 
p. 37; I have not been able to meet with the Doctor's book, ' 
and therefore only quote from Mr. Plowden s retract. 
{a) 37 Hen, 8. c. 9. (6) 5 and 6 £. ^. c. aa s; t. 
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after premising that *^ usury is by the word of 
God utterly prohibited as a vice most odious 
and detestable, which thing by no godly teach* 
ings and persuasions can sink into the hearts 
** of divers greedy, uncharitable, and covetous 
*.* persons, nor yet by any terrible threatening 
•* of God's wrath and vengeance, that justly 
** hangeth over this realm for the great and 
*^ open usury therein daily used and practised, 
** they will forsake such filthy gain and lucre, 
^* unless some temporal punishment be provid- 
^* edj" — proceeds to make all interest for money 
illegal, and enacts that no person shall lend any 
sum of money " for any manner of usury, in- 
*• crease, lucre, gain, or interest, to be had, re- 
" ceived, or hoped for, over and above the sum 
•* so lent, upon pain of forfeiture of the value 
" of the sum lent, and also of the usury." 

The statute 18th of Elizabeth, c. 8., although Efo. 
it acknowledges that " all usury, being forbid- 
" den by the law of God, is sin and detestable," 
declares that the former act had not done so 
much good as was hoped it should, but rather 
the vice of usury had much mare exceedinghf 
abounded; and therefore it repeals the statute 
of Edward ; and reviving that of Henry VIIL, 
establishes the legal interest once more at ten 
pounds per cent 

This, however, as the disposable capital of the James L 
nation increased, was considered as too high. 


The J 1st of James I. c. 17., therefore, reduces 
the rate of interest to eight pounds per hundred; 
but here the scruples of the bishops interfered, 
and, for their satisfaction (a), the statute was 
made to end with a proviso, that no words, in 
that law contained, should be construed or ex- 
pounded to allow the practice of usury, in point 
of religion or conscience. 

Cha. 11. The 12th of Charles IL c. 13. again reduces 
the legal rate to £6 per cent. ; and, lastly, the 

la Anne j2th of Anne, c. l6., entitled " an act to reduce 
" the rate of interest, without any prejudice to 
** parliamentary securities," fixes it at £5. 
This statute, which is now generally known 

Sect. 1. as the " Statute of Usury,*' consists of two sec- 
tions. The first enacts ** that no person from 
** and afler the 29th day of September, 1714, 
upon any contract made after the said 29th 
of September, shall take directly or indirectly, 
^* for loan of any monies, wares, merchandize, or 
*' other commodities whatsoever, above the value 
" of <£5'for the forbearance of <£ 100 for a year, 
•'and so after that rate for a greater or lesser 
** sum, or for a longer or shorter time ; and that 
** all bonds, contracts, and assuranceswhatsoever, 
" made after the time aforesaid for the payment 
" of any principal, or money to be lent or cove- 
*' nanted to be performed upon or for any usuiy 
** whereupon or whereby there shall be reserved 

(a) Per Dodridge J. in Oliver v. Oliver. 2 Rol. Rep. 409* 






^ or taken above the rate of c£5 in the hundreds 
** shall be utterly void; and that all and every 
** person or persons whatsoever, which shall 
^* upon any contract to be made after the said 
" 29th of September, take, accept, and receive, 
•* by way or means of any corrupt bargain, loan, 
^^ exchange, chevisance, shift, of interest of any 
** wares, merchandize, or other thing or things 
** whatsoever, or by any deceitful way or means, 
or by any covin, engine, or deceitful convey- 
ance, for the forbearing or giving day of pay- 
** ment for one whole year, of and for their 
money or other thing above the sum of£B for 
the forbearing of £ 100 for a year, and so after 
that rate for a greater or lesser sum, or for a 
longer or shorter term, shall forfeit and lose 
** for every such oifence the treble value of the ' 
" monies, wares, merchandizes, and other things, 
** so lent, bargained, exchanged, or shifted," 

And by the second section, " all and every Sect. 2. 
*' scrivener and scriveners, broker and brokers, 
^' solicitor and solicitors, driver and drivers of 
bargains for contracts, who shall, after the said 
29th day of September, take or receive, directly 
or indirectly, any sum or sums of money, or 
other reward or thing for brokage, soliciting, 
driving, or procuring the loan, or forbearing 
of any sum or sums of money over and above 
the rate or value of five shillings for the loan 
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*' or forbearing of <£100 for a year, and so rate* 
ably, or above twelve pence, over and above 
the stamp-duties, for making or renewing of 
** the bond or bill for loan, or forbearing there- 
of, or for any counter bond or bill concerning 
the same, shall forfeit for every such offence 
*' {£20 with costs of suit, and suffer imprison- 
" ment for half a year j the one moiety of aH 
" which forfeitures to be to the queen's most 
" excellent majesty, her heirs and successors, 
" and the other moiety to him or them that 
" will sue for the same in the same county where 
^^ the several offences are committed and not 
*^' elsewhere, by action of debt, bill, plaint, or 
** information, in which no essoign, wager of 
** law, or protection, shall be allowed." 

Having thus stated at length the statute 
which at present regulates the rate of interest 
in general, it remains to speak of those particu- 
lar instances to which this act does not apply. 
Foreign Where contracts are made in a foreign coun- 
try, our courts will direct the payment of in- 
terest according to the rate allowed in such 
country. . Thus Irish, American, Turkish, and 
Indian interest have been allowed in our courts 
to amount to even twelve per cenL j because 
the refusal to enforce such contracts, would put 
a>stop to all foreign trade (a). And now by 

(a) 2 Bl. Com. 464. 


the 19 Geo. III. c. 6S. s. 30. no subject of his India. 
Majesty in the East Indies shall take more than 
1 2 per cent, for the loan of any money qt mer- . 
chandize for a year ; and every contract for 
more shall be void. And any person receiving 
more shall forfeit treble the value of the money 
so lent, with costs, one moiety to the East India 
Company, and the other to him that will sue in 
the courts in India. And if no such prosecu- 
tion be had within three years, the party aggriev- 
ed may recover what he has paid above 12 per 
cent. By sect. 2 1 ., compounding a suit is made 
punishable with fine and imprisonment* 

The 14th of Geo. III. c, 79. enacts, that all i4Geo.a. 

, , . . 1 « Ireland 

mortgages and other securities on lands, tene- and West 
ments, hereditaments, slaves, cattle, or other ^°^'®»- 
things in Ireland, and also in his Majesty's co- 
lonies or plantations in the West Indies, or any 
estate or interest therein, which shall be made 
in Great Britain, to any of his Majesty's subjects, 
shall be as valid as if they had been made in the 
country where the property lies, provided the in- 
terest to be received does not exceed six pounds 
per cent, j and also provided the lender has not 
lent more than he knows the property secured 
to be worth. By sect. 4. any person borrowing 
more than the property secured is worth shall 
forfeit treble the value of the sum borrowedj 
half to go to the informer, and half to the trea- 
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surer of Greenwich Hospital. And by the 5th 
section, all such mortgages shall be registered in 
the country where the property lies, within the 
time limited by the laws of such country; other- 
wise they shall be subject to the penalties of the 
12 Anne, c. 16. 
Bank of Lastly, the statute 3 Geo. I. c, 8. enables the 
Governor and Company of the Bank of Eng- 
land, to borrow money at whatever rate of in- 
terest, or upon such terms as, they shall think 

r 

fit ; and their contracts and securities are ex- 
^npted from all stamp-duties. And the same 
liberty is given to the South Sea Company by 
the S Geo. I. c. 9. s. 16. 


Such being the statute law of usury, it next 
remains to notice the several cases, which the 
courts, in the interpretation of the several acts, 
have considered as within the pale of those acts, 
as well as those transactions which they have 
acquitted of the vice of usury. But before I 
notice these, it will be necessary to premise one 
thing. 

The statute of Anne, like those of Elizabeth, 
James, and Charles, is founded upon the statute 
of Henry the VIII. and, indeed, varies very 
little in any other substantial respect, than the 
substitution of J5. for J 10. in the hundred; it 
follows, therefore, that the cases which have been 
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decided on the statute of Henry, are to be taken 
as authorities applicable to all the subsequent 
statutes ; and that the decisions upon the respec- 
tive statutes of Elizabeth, James, and Charles, 
iTirhich partake of the spirit and expression of 
that of Henry, are to be considered as applica* 
ble to the ISth of Anne, and consequently as 
declaratory of the law of usury at the present 
day (a). 

(a) I Atk. 340. 2 Vez. 142. 
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CHAPTER II. 

fVhat contracts are, and are not^ usurious within 

the statute. 

In order to consider this subject as distinctly 
as possible, I shall divide this chapter into the 
following sections. 

I. Where the contract existed previously to 
the statute. 

II. Where the usury has been incurred by 
mistake- 
Ill. Where there is a hazard. 

IV. Where the contract is in the form of a 
post obit. 

V. Where the contract is in the form of an 
annuity. 

VI. Where the interest is in the nature of a 
penalty ; or when the redemption is at the 
option of the borrower. 

VII. Where the interest is to be taken be- 
fore the end of the term for which the 
money is lent. 

VIII. Where goods are advanced instead of 
money. 

IX. Where stock is transferred. 


X. l^ere something besides inf erest, paid aid 
siich, is to be allowed for the loan. 

XI. Where an extra sum is to be paid for 
brokerage, &c. 

XII. For discounting, and negociating bills. 

XIII. For prompt payment. 

XIV. Where compound interest is to b^ 
taken. 

XV. Whereybm^ interest is taken. 


Section I. 

« 

Where the contract existed previously to the 

statute. 

A doubt seems to have existed, as to the ef» 
feet which a statute to reduce the rate of in- 
terest, would have had upon a contract made 
previously to its enactment; and which con- 
tract was for the taking of interest^ allowed by 
the then existing law, but which would exceed 
the rate fixed by the new statute. 

In 1688, a bill wsCs brought to redeem an an- 
cient mortgage; and forasmuch as the mortgagor 
had paid interest after the rate of eight pounds 
per cent, uiitil 1675^; whereas interest by the 
act of parliament in 1 6€0, was reduced to six 
pounds per cent. The question was, whether 
the two pounds per cent, from 1660, should not 


H 

be allowed to gja in discharge of so mu€}i of the 
principal. Lord Chancellor Juries said, ''The 
'' coQtract being made prior to the statute for 
'' reducing interest to six pounds j^er cent, and 
^' the contract having not been changed or va« 
^^ ried, and eight pounds.j^cr ctnt. havii^ been 
<' voluntarily paid, there appears no reason to 
'' relieve the complainant : for the statute for 
'* reduciBg interest lespects only subseijaent 
'* contracts ; and as in this case no Indebitatus 
'* assumpsit will lie at law to recover back the 
'* two pounds per cent^ so there is not any just 
** ground to decree it in equity; and the eight 
'' pounds per cent, would have been assets at 
'' law in the hands of an executor, that had re- 
" ceived interest after that rate/* And there- 
fyre, the court decreed, that from the time of 
the defendant's entry, which was in 1675, he 
should be allowed interest but after the rate of 
six pounds per ceiit. ; but thought not fit to give 
the {daintiff any reHef, as touching the eight 
pounds ^o* cent, that bad been paid from. 1660, 
until 1675 (jcL). And upon a rehearing of this 
cause before the same Chancellor, the single 
qiue&tioB insisted on was, whether a mortgagee, 
having received interest, upon an dd mortgage 
aft^r the rate of eight pounds per cent^ 9&w 
snich time as the interest was reduced to six 

( a) Walker ^ Peary, a Yem. A%. 
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pounds per cent, by the statute, should allow ot 
discount the two pounds^per cent, toward satis«» 
fiiction of the principaL The court confiraied 
the former decree (a). 

Afterwards, however, in the same c^se, upon 
a bill of review before the Lords Commissioners^ 
LfOtd Trevor r as there was a decree already made- 
in it, would not reverse it j but Lords Rawlinson 
and HutchinSy on reading the act of parliament, 
held the act had a retrospects and made it un- 
lawful to take more than six pounds per cent. 
upon any contract, whether made before or 
after the act of parliament ; but that that part of 
the statute which added penalties, related only 
to contracts and agreements then after to be 
made (6). 

It might probably be owing to this decisioa 
that the legislature in framing the act of the 12tb 
of Anne, inserted a sentence which seems to 
put it beyond doubt t)mt that statute ia not re* 
trospective. For whereas the ISth of Charlea 
II* enacts, ^^ that no person from and after the 
^^ 29th day of Sept. 1 660, a^on any contract, 
* ^ shall, from and after the said S9th of September, 
" t^e &c/' the statute (rf Anne has it, " That 
*^ no person from and after the said S^th day of 
*^ September 1714, upon am/ contract "which shall 

(a) a Vcro, 7i. (*) 2 Vwi. u$. 
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^'be made from and after the said %!dth day of 
•* September^ take &c.;" so that Mr. Serjeant 
Hawkins lays it down as clearly settled, that to 
receive six pounds per cent* upon an existing* 
contract, but which was made before the pass- 
ing of the statute of Anne, when six pounds 
might be lawfully taken, is not usurious (a}« 


/ 


Sbction IL 
Where the usury has been incurred by mistake. 

In order to bring a contract within the statute 
•.V; • /: .IZy of usury, there must be a corrupt intention in 

the contracting parties ; for if it be made usu- 
rious by mistake, the parties shall not be preju- 
diced by this; because the intent is essential to 
the usury. 

An agreement was made on the twenty-third 
of Men/ 1617, to lend £\iO for a year, and a 
bond give,n for repayment on the said hundred 
and twenty pounds with interest of <£l2 upon' 
the 24th day of May next ensuing. It was 
found that, in drawing the bond, the scrivenet 
had inserted the words " next ensuing" by mis-' 
take, and that the parties meant that it should' 

(a) t Hawk. PI. Cor. c. 62. ^ 10* 
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be paid upon the 24th of May in the year next 
e?isuing. The court unanimously agreed that 
this was not usury ; for there was no corrupt 
agreement between the parties ; and the act of 
a stranger shall not bring the lender within the 
danger of the statute, especially as it was found 
that he did not require his payment till after 
the year. But Lea^ Chief Justice, said, if he had 
sought by reason of this mispirsion to have 
taken advantage of the forfeiture for non-pay- 
ment upon the next day, peradventure it would 
have discovered a corrupt intention in him, and 
that he knew of that misprision at the begin- 
ning, and would take advantage thereof; and 
this should bring him within the statute of usury ; 
but as it is found, it is clear that it is not any 
usury (a). 

The same was held, where the scrivener had 
inserted " eleven months," when the agree- 
ment was for a whole year (^). 

In Ballard v. Oddey (c\ it was ruled, that if 
the agreement of the parties be honest, but 
made otherMrise by the mistake of a scrivener, 
yet it is not usury. As if a mortgage be for 
.£100, with a proviso to be void on payment of 

(a) Buckley v. Guiidbank. Cro. Jac. 678«^-^Same case^ 
2 Rol. Rep. 414. 
{b) Clarkes' case, cited 2 Rol. Rep. 414. 
(c) 2 Mod. 307. 
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J 1 06 at the end of one yetr, and no covenant 
for the mortgagor to take the profits till default 
be made in payment ; so that in strictness the 
mortgagee is entitled both to the interest and 
the profits, yet if this was not expressed^ the 
agreement is not nsurious. 

Neoison brings debt upon a bond of ^100 fco: 
the payment of <£54, half a year afterwards. Tfate 
defendant pleads that there was a corrupt agree* 
ment between them for the loan of <£50 for half 
a year, and <£4 for interests upon which the 
said bond was made. The plaintiff replies that 
it was agreed between them that the £50 should 
be psad a year afterwards^ and that the <£4 waa 
takenfor the interest of a ^k(^eyear; and thatone 
/. S. made the bond, but being illiterate, mis* 
took, and made it as it appeared. Upon de- 
murrer, Jonei^ Croke^ and Barkel^ were of 
opinion that the plaintiff should have judg- 
ment, and that if there was no corrupt £^ree- 
ment, the bond was good (a). 

So, where it was a^eed that the plaintiff 
should lend £50 to the defendant, and that 
the de£^ndant should pay for the fcnrbearance 
thereof according to the rate of five pounds 
ptr cent, and no more, and that J. S. a scrivener 

(a) NevtsoQ v. ViThkby, Sir W. Jones^ 396«f»->SaiM case, 
Cro. Car* 50K called Neviion v. Wbitley^ 
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had £50 of the plaintiff's in his hands, and it 
was agreed between the plaintiff and the de^ 
fendanty that the said scrivener should pay the 
^50 to the defendant^ and that the said scri- 
vener should take a lawful bond with condition 
to pay the interest according to the rate of five 
pounds per cent.y and the scrivener did pay to 
the defendant the ^^^O^ and in the absence, and 
without the notice, of the plaintiff, took a bond 
for the payment of usurious interest ; — ^it was 
insisted that as the plaintiff had accepted the 
bond, it was therefore to be presumed that he 
l^iew how it was when he accepted it. But the 
court said it was the same case with Nevison v. 
Whitley (a), and that though the plaintiff had 
notice how it was when the action was brought, 
yet that did not make him a party to the 
corrupt agreement; and accordingly they gave 
judgment for the plaintiff (^). 

And this case was, in the same t^rm, recog- 
nized, and confirmed (c). 

So, in an anonymous case in Freeman^ii is said 
to have been held, that if a scrivener in making 
a mortgage, &c., do through mistake make 
the money payable sooner than it ought to be, 
or reserve more interest than ought to be, this 

(a) Cro. Car.501. 

{h) Basil 0. Buckio^am. 2 YeiUr* 83. . 

(c) Id Buckler v. Millerd. % Veatr. 106. 

c 2 
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will not make it void within the statute^ be- 
cause there was no corrupt agreement (a). 

And in a, subsequent case, the same point is 
formally decided (6). 

In a late case at Nisi Prius^ the following 
facts appeared. In July 1804, Haywood and 
Fraser^ joint proprietors of a West Indian es- 
tate, by their joint and several bond executed 
in St. Kitts, became bound to the plaintiff in 
the penal sum of <£12,000, conditioned to pay 
.£6000 with six pounds per cent, interest. In 
October 1806, all the parties being in England, 
the plaintiff became pressing for payment, and 
it was agreed between them, that the principal 
should be paid by two bills of exchange, the 
one at twelve months after date, the other at 
two years. Accordingly a bill was drawn for 
<£3,180, and another for <£3,360, after which 
the bond was cancelled. But, including in- 
terest for the different periods the bills had to 
run, at the legal rate of five pounds per cent.^ 
they ought only to have been for <£3,150 and 
<£ 3,300. On an action being brought upon 
the first bill, and the defence of usury being 
set up, Mr. Forbes^ the plaintiff's agent, swore 


(a) AnoD. 1 Freem. 253. 

{h) Booth V. Cooke. 1 Freem. 364, And see Momy 
V. Harding. 3 Wilson, 390. 
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that this arose from no corrupt contract, but en- 
tirely from a mistake of his own j that after 
calculating the interest due on the bond at six 
pounds per cent, as permitted in the West 
Indies, he had calculated the interest upon the 
bills, which was to grow due in this country, 
upon the same principle. Lord Chief Justice 
Mansfield held that the action might clearly be 
maintained for the sum really due (a). 


Section IIL 

Where there is a hazaj^d. 

Though it is illegal to take more than the in- 
terest prescribed by the statute, yet where any 
hazard or risque affects the sum lent or forborn, 
a higher rate of interest is allowed; because, 
while on the one hand the lender may by some 
contingency receive greater interest than five 
pounds per cent, on the other hand, some event 
may happen that may altogether deprive him of 
his money. Or in the words of Mr. Justice 
Bumettf " a bargain on a mere contingency, 
** where the reward is given for thcTisque, and 
** not for the forbearance, is not usurious ; for 

(a) Glasfurd v, Laing. 1 Camp. 149. 


" how can it be said, with any propriety, to be 
•* for the forbearance, when the day of pay- 
" ment itself may never come ?'* (a) Therefore, 
wherever the principal and interest, or the prin- 
cipal only, are in hazard, it is not usury to take 
more than five pounds per cent (b). 

A ship went to fish in Newfoundland (which 
voyage might be performed in eight months), 
and the plaintiff delivered £50 to the defendant 
to pay £Q0 upon the return of the ship off 
Dartmouth; and if the said ship, by occasion of 
leakage or tempest, should not return firom 
Newfoundland to Dartmouth^ then the defend- 
ant should pay the principal money, viz. £50 
only ; and if the ship never returned, he should 
pay nothing. Upon an objection to the le^lity 
of this contract, it was held by all the court, 
not to be usury within the statute : for if the 
ship staid at Newfoundland two or three years, 
he should have paid at the return of the ship 
but £Q(J'y and if the ship never returned, then 
nothing ; so that the plaintiff ran a hazard of 
having less than the interest which the law al- 
lows, and possibly neither prindpal nor in* 
terest (c), 

(a) 1 Atk. 340. 

(b) Mastinv. Abdee. 1 Show. 8. 

(c) Sharpley v, HurreL Cro. Jac. 308. S. C. cited 
2 Rol. Rep. 46, und there called Sharpeley v. Hurle. 
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An obligation was made conditioned, that if a 
ship sent to sea, or the goods therein; or the ob- 
ligor, ghouM return safe, to pay him the sum, be- 
jond the use allowed by the statute for the loan of 
<3jglOD, and also the «£ 100. It was dejected that 
this was an usurious contract, because payment 
-depended upon so many things, one of which in 
probayiity must hs^pen ; though if it had been 
-on the return of the ship only, it might be 
good. But it was resolved by Bridgman and 
the whole court, that it was a good bill of hot* 
tomry, and tolerable by the usage among mer- 
chants, and allowable by reason of the great 
perils of the sea (a). 

So, where a bond was conditioned to pay so 
much money, if such a ship returned within six 
months from Ostend to London^ which was more 
by the third part than the legal interest of the 
money, and if she did not return then the obli- 
gation to be void, it was alleged that this was 
usury. But Hak^ Chief Baron, said, <^ clearly 
<' this bond is not within the statute, for this is 
<^ the common way of insurance, and. if this 
<< were void by the statute of usury, trade 
^ would be destroyed. It is uncertain, and a 


(a) Sayer v. GUaD. 1 Lev. 54» — The case of Soome v. 
Gleen. l Sid. 27. seems to be the same case. 
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^^ casualty, whether such a ship shi^U ever re- 
" turn or not (a)." 

Error of judgment in debt on obligation to 
pay <£]00 on marriage of the daughter, and if 
either plaintiff or defendant die before, nothing, 
— ^the defendant pleads the statute of usury; 
and that this was for the loan of £30 before de- 
livered ; to which the plaintiff demurred ; and 
per curiam, this is plain bottomry. And judg- 
ment aflSrmed (*)• 

One Gower delivered to Ashley^ in the 26th 
year of Elizabeth, <£100; who by indenture 
covenanted with Gowerf that he would pay to 
each of the children of Gower^ which were 
then alive, and should be alive at the end 
of ten years, <£80, Gower having then five 
daughters ; and for assurance thereof mortgaged 
his manor of Wimbourriy and was bound in a 
statute of £500. And whether this were usury 
or not ? was the question. And all the Justices 
resolved that it was not ; for it is a mere casual 
bargain, and a great hazard but that in ten 
years all the daughters, or some of them, will be 
dead ; and if any of them be not alive, he shall 
save thereby .^80. But if it were, that he 

{a) Joy V. Kent. Hardr. 418.-^See Garret v.Foot. Comberb. 
133. and see also MoUoy de Jure maritime, lib. 2. c. 11. s. 14. 
(b) Long v. Wharton. 3 Keb. 304. pi. 44. 
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should pay £400 at the end often years, i£amf 
were then ativcy it were a greater doubt. Or if 
it has been, that he should pay at the end o£ 
one or two years ^300 if any of the said chil- 
dren were alive, that had been usury j for in 
probability one of them would continue alive 
for so short a time ; but in ten years are many 
alterations (a;. 

The case in which the doctrine of hazardous 
contracts was considered with the greatest ac- 
curacy and attention, was that of Lord Chester- 
field and others, executors of Spencer^ against 
Sir Abraham Jansen (Jb). The facts were shortly 
these. 

In the year 1 738, the honourable Jo^n Spencer^ 
who. was then possessed of a large fortune, to 
which he expected a considerable increase upon 
the death of the Dutchess of Marlboroi$gh^ had 
contracted very heavy debts, which caused him 
to be much pressed for ready money. Accord- 
ingly he entered into an agreement with Sir 
Abraham Jansen^ that in consideration of Jan- 
sen's immediately advancing him ^5000, he 
would give him a bond in the penalty of 
^20,000 to pay him ^10,000 with lawful in- 
terest, in case he (JSpencer) should survive the 

(a) Bedingfield v. Ashley. Cro. Eliz. ^41. 
(h) 1 Atk. 301. 2 Ytz. 125. 1 Will. 286. 
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Dutchess. The age of Spencer was then SO ; 
that of the Dutchess 78 ; but she was regarded 
«U9 strong and healthy for her years ; while he, 
-by intemperance, had materially injured ht$ 
constitution. In 1744, about six years after 
the makidg of the bargain, the Dutchess died; 
and Mr. Spencer ^ being then unable to pay the 
,£10,000, gave Sir Abraham a bond similar to 
the former, together with a warrant of attorney 
io confess a judgment for <£10,000 and interest. 
Shortly afterwards he paid ,£2000 in part, and 
then in 1746 died, having survived the Dutchess 
a little more than a year and a half. Upon this 
Sir Abraham Jansen sued out a scire facias upon 
the judgment against Mr. Spenctr^s executors ; 
and they, on the cither hand^ filed a bill in 
Chancery to set aside the contract as usurious, 
'and for an injunction, upon paying to the de- 
fendant so much of his ^5000 as remained 
due, together with the full interest. The case 
•was argued at great length before the Lord 
Chancellor Hardwkke^ who was on this occasicm 
assisted by the Lord Chief Justice Lee, Sir 
Thomas Strange, then Master of the RoUs, the 
Lord Chief Justice JVilles, and Mr. Justice 
Burnett. 

On the part of the plaintiffs, it was argued by 
Mr. Noel, Mr. Clarke, Mr. Wilbraham, and Mr. 
Crozvle, that this was an usurious bargain ; while 
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for the defendant it was insisted by the Attor- 
ney General (Sir Dudley Ryder\ and the Soli- 
citor General (Mr. Murray)^ that as the £5000 
was not to be paid at all eoents^ but only in case 
Mr. Spencer survived the Dutchess, the defend- 
ant ran the hazard of losing both princq)al and 
interest, and that therefore the case fell clearly 
Xvithin the doctrine laid down in Dartmouth's 
case (a), and Bedingjield v. Ashley (b\ and could 
ttdt be considered as usurious^ The whole 
court delivered their opinions seridtkn^ and 
agreed unanimously that there was no usury (c). 

So, a wager between two, to have £40 for «3620, 
if one be, alive at such a day, was holden not to 
be usurious {d). 

In another caser an action was brought upcm 
the following ihemorandutn. — ^^ In considera- 
^* tion of two guineas received of Aaron LamegOy 
** Esq., &c. I promise to pay him 20 guineas^ 
^* upon the decease of my present wife, Anne^ 
•* Gould J' The question was Whether this con- 
tract was usurious ? (the tv^oman at the time of 
making it was 70 years of age). Loi*d Mansfield 
stopped the counsel for the plaintiff, under a 

(o) Sli^pley r. Hunrel. Cro. Jac. lf)8« 
{b) Cro. Eliz. J^l. <!ited s^d. 

(c) Chief Justice Willes was absent^ being ill ; but sent 
his opinion to the Chancellor by letter. 

(d) la B(Ktt#n v. Dowttfatoi. Cro. Btiz. 643. 
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doubt how it was possible to come at this ques- 
tion about usury, for there was nothing at all 
stated about a loan. And Mr. Justice Wilmot 
added, that the true distinction was laid down 
in Cro. Eliz. 643. between a real bond Jide 
wager, not at all intended as a loan, and a trans- 
action which is really an usurious loan, but 
disguised as a wager, with intent to have a 
shift (a). 

Upon the principle of contingency, the fol- 
lowing case relative to a partnership was de- 
cided. 

An action was brought on a bond in the pe- 
nalty of <£200, conditioned for the due per- 
formance of certain articles ; which articles re- 
cited that Mary Morisatt had lent Daniel King 
the sum of c£lOO, to be repaid to her at the end 
of four years without interest ; but in considera- 
tion that the said Daniel Kingj his executors, 
aild administrators, should find and provide for 
Mary Dubois^ daughter of the said Mary Mo- 
risset (the obligee), meat and drink in the house 
where he dwelt or should dwell, for four years, 
if the said Mary Dubois should so long live ; 
and th^t she should, during the said term, board 
with him, and that she should be co-partner with 
Mary King^ wife of the said Daniel King, in 

(a) Lamego v.Gould. Burr, fl5. 
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the business of a milliner, and should at sll 
t lines bear one moiety of the losses and charges 
of carrying on the trade ; and that they should be 
partners, and each do their utmost to carry on 
the trade, and should eqtutUy divide tJie profits ; 
and also that the said Daniel King should lodge 
the said Mary Morissetj she paying him .^10 a 
year ; ' and at the end of the four years, Daniel 
King was to repay the <£I00 ; and in case of the 
death of the said Mary Dubois, to pay the prin- 
cipal, together with lawful interest for the <£lOO, 
to the said Mary Morisset. — The only question 
was, whether this was an usurious agreement. 
The court were extremely clear that the case 
could not be within the statute of usury. And 
Lord Mansfield observed, that it was impossible 
to say that King might not receive so much ad- 
vantage by tliis partnership as to b6 worth the 
consideration. On the other hand, the plain- 
tiff's daughter might be drawn into bankruptcy 
by means of this agreement, which would have 
been more severe to her, perhaps, than the pe- 
nalty of the statute of usury would be (fl). 
} And when persons are actually in partner- 
ship, an advantage to be taken out of the trade 
may be measured in any way agreed on ; for 
the money is not lying at interest, but employed 

(a) Morisset v. King. Burr. 891. 
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in making profits, subject to losses ; atid although 
•ne partner retires, still, if he continues liable to 
be sued^ the agreement for such advantage can-* 
not he usurious (a). 

But whereone Harry Wihtm borrowed <£SK)00 
of Morsey and-*^eing possessed of two shares, 
calculated to be of the value of ^1000 eadi 
share, in a brewhouse, the business of which 
was then carried on by him and two partners^ 
which two shares were expected to produce a 
larger surplus of profits to him than would be 
sufficient to sBik£y the interest of <£SO0O after 
the rate of five pounds per ceit/.,-t->had agreed 
with Morsey that in consideration of his for- 
bearing the J2000 till the 11th of June 1789, 
he would pay him, Morse^ not only the interest, 
but also such surplus profits as should arise from 
the two shares of the brewhouse during the 
time of forbearance, and the shares should be 
assigned over to him so as to be his pwn pro* 
perty ; the court were clearly of opinion that 
this was usurious. Lord Kent/on observed, ^* the 
^^ simple question is, whether this is not an 
^^ agreement to receive more than five pounds 
^< per cent allowed by law for the forbearance 
^^ of a loan i most unquestionably it is. It has 

been argued) however, that this was not an 

(a) In AaclenMm v. Idaltby. 21 Vet. Jim. 24S. 
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^usurious contract, because the principal WM 
'^ put in hazard, as it was liable to the partner^ 
*< ship ereditors ; but it was no furtha: hazard- 
^ ed than in the case of eveiy other loan^ 
*^ namely, by the risk of the borrower's insoU 
'^ vency ; for as between the plaintiff and the 
*^ partners in the business, he was not liable to 
** contribute to the losses in the trader" And 
Buller^ Justice, added, <' In this agreement pro- 
vision is made to receive the profits, but none 
to engage fox the losses, of the trade. And 
*^ therefore it is not true that the plaintiff's 
" principal was at stake, since by the terms of 
*^ the contract the trade is to be carried on by 
'' the other partners, and the plaintiff is only 
*^ liable to make good the losses of the trade in 
*^ the event of the insolvency of the other part* 
ners. But as between these parties^ if there 
be any lasses, they must be borne by the de- 
*' fendant and the other partners, and if there 
** be any prdit, the plaintiff is to receive his pro- 
•' portion of it (a)." 

Though the circumstance of a hazard attend* 
ing the principal will exempt the transaction 
from the operation of the statute, yet this hazard 
must be real and bondjide; for if the substance 
of the contract be a borroraing and lending^ a 

(a) Morse V. WilsoB. 4T.R.35a« 
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. slight contingency only will not take the case 
out of the statute (a). 

As in the case put by Popham Chief Justice 
(i)« If A. comes to borrow <£lOO of £., and 
B. lends it to him, upon an agreement that he 
will give him for the loan of it for a year ^20, 
if the son qfA.be then alive j this is usury within 
the . statute ; for if it should be out of the 
statute for the uncertainty of the life of the son 
of A., the statute would be of little effect ; and 
by the same reason that he may add one life, 
he may add many ; and so like a mathematical 
line, which is diombilis in semper divisibiUa. 

Renolds brought an action of debt against 
CUryton for <£60 upon a bond, the condition of 
which was, that if the defendant should pay <£33 
to the plaintiff on the 1st of June, {/^Christo- 
THERyihe son of the plaint^^ zvere^then alive^ or, 
if he died before that day, £26, then the obliga- 
tion should be void. The defendant pleaded 
the statutes of 13 Eliz. and 2? Henry VIII., 
and that it was agreed as above stated upon a 
loan of JSO by the plaintiff to the defendant. 
And all the court held this usury under the 
statutes ; for it was the intention of the makers 
of those statutes that such subtleties should 
not be practised. And here the condition 

(a) Per Burnett J. in Chesterfield t;. Jansen. 1 Atk. 341. 

(b) In Burton's case. 5 Co. Rep. 70. 
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might as well have been, if twenty pebons, or 
any one of them, be alive at one day ; whicht 
opinion was confirmed by Poj&Aaw, Chief Justice/ - 
and Periam^ Chief Baron (a). 
• So it was agreed, in another case, that an agreed 
nient to pdy *^1 (> for the forbearance of ^^20 for 
a y-ear, if ^., the lender's son, were then alive, 
wbuld be usury (&)* 

The obligor was bound in ia bond of <3&S00 to 
pay £Q2. 10s. premium at the end of the first 
three months after the date, &c;, and sixpence 
in the pound at the end of six months as a far- 
ther premium, together with the principal it- 
self, in case the obligor should then be living, 
but in case he died within that time, then the 
principal to be lost. It was adjudged usury; 
And ^o//. Chief Justice, said, " This is not like 
** a bottomry bond, by reason of the danger of 
•* the sea ; for they who lend on bottomry 
^ bonds, are as merchants adventurers/* But 

. (fl) Renpl^t V. Clayton. 2 An<l. 15. pi. 8* — Same Cast, 
IdpQie 397; an4 5 Go. Rep» 70. b. where it is called Clay- 
ton's case. 
' {b) Button V. Downham. Cro. Eliz. 043.*— Same case, 
called Button v. Droman, Moore 398 ; and Noy 73, called 
Dowman v. Butter. And see Mason v. Fulwood, Lutw. 467 « 
where the contract was^ in consideration of 80/. lent, a pro- 
mise to pay 30?. at the end of the year, with sixpence for 
'>eTery pound by way of interest, if the borrower so long lived; 
No jtidgment, however^ was giyen ; the suit being abandoned. 

D 
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Dolben, Justice, said, that it is now usual to put a 
clause in these bottoms, for saving the princi* 
pal} wherefore he thought that those bonds were 
also usurious. And at another day, Thompson 
urging the hazard the plaintiff ran in this case ; 
HoU said, '^ I am of your opinion. Brother 
*' Thompson ; for you run a great hazard, not 
^^ of the casualty of death, but of the loss of 
<< your money*; for it is manifestly usurious, 
*^ for dying within half a year is no hazard ; and 
*^ if it should not be so, the statute would be 
f * easily evaded, and signify nothing (a)/' 

Though the hazard o£ the principal will give 
a reason for higher interest being allowed than 
is prescribed by the statute, yet when the in- 
terest alone is hazarded, no such allowance can 
be made. This distinction is clearly laid down 
by JDoderidgej Justice, in the case of Roberts v. 
Tremayne (4). 

'' If I lend one ^£"100 to have ^120 at the 
^^ year's end upon a casualty, if the casually 
** goes to the interest only, and not to the pr&i- 
'* cipal, it is usury j for the party is sure to have 

* See Smith's Wealth of Nations. Vol. 2. c. 4. p. 44. 
Buchanan's edition. 

(a) Mason v. Ahdj, Comb. 125. Same case, 3 Salk. 3S0; 
-*-and Carth. 67. And perhaps Mastin v. Abdee, 1 Show* 

S* may be the same, although there is a difference in the 
respective dates. 

(b) Cro.Jac.507. 
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the principal again, come what will come; 
** but if the interest and principal are both 
'* in hazard, it is not then usury." 

One case, indeed, occurs, which seems to be 
at variance with this rule. And as it is rather 
singular in its nature, and is reported by " otie 
** of the greatest lawyers that ever came into 
** Westminster Hall,'* I shall take the liberty 
of inserting it at length. 
' It was an action of debt on a bond dated the 
11th of November 1730, in the penalty of 
^12,000 ; the defendant, after oyer of the bond 
and condition, which was to pay ^6963* 3^. 3d4 
on the 15th of May next, pleads that before 
the making of the said writing, viz. on the 1 1th 
of Nov. 1730, TVilliam Gordon^ Bart, was in- 
debted to the plaintiff in the sum of ^6963. 3*. Scf. 
and Sir Archibald Grant the plaintiff was in- 
debted to the said Sir WilHam Gordon (co- 
obligor in the said bond with the defendant, 
who was his son), in the sum of <£500 received 
to his use; and being so indebted, eoe/em die^ it 
was corruptly agreed, contrary to the statute of 
usury, that the plaintiff should forbear and give 
day of payment for the said <£6963. 3s. 3d. till 
the 15th of May following, 1731, and that for 
such forbearance the plaintiff, without any pay- 
ment, satisfaction^ or account, should have and 
retain to his own use the said <£500 then due, 

d2 
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and Sir JViUiam shoidd discbarge him thereof ^ 
and for securing payment of the said .£6963. 
S^. Sd.j Sir William and the defendant should 
give the said bond ; and that in pursuance of 
such corrupt agreement, the plaintiff gave day 
for payment of the ^'6963. 3$. 3d. till the 15th. 
of M^j/j and Sir William and his son the de- 
fendant did execute the said bond, and Sir 
William discharged the £500, giving a receipt 
acknowledging the payment of it, and discharg- 
ing him from it, which, without any payment, 
satisfaction, or account, the plaintiff still retains 
to his own use, which sum of .^500 exceeds 
the rate of five pounds per cent, per annum. 

The plaintiff by his replication traverses the 
corrupt agreement, and issue is joined thereon^ 
and at a trial before Chief Baron Reynolds ^ on 
the 27th oi Januairy 173-, the jury found spe* 
cially, that before the making of the said writ- 
ing, m, on the 11 th oi Nwember 1730, Sir 
WiiHam was indebted to the plaintiff in £6963^ 
3s. 3d. and the plaintiff to him in £500 for 
inoney received to his use ; and being so in- 
debted it was agreed between the said plaintiff 
and the said Sir William^ that the plaintiff should 
give day for payment of the said £6963. 3s. 3d. 
till the 15th of May next, and for forbearing 
the said sum for the time and till the day last 
mentioned^ the plainti£^ without payment, satis- 


37 

hxition, or account, should' have and retain the 
said ^500 to his own use, and . Sir tVilliant 
should discharge him from it: and that for se- 
curing the said<£6963. 3s. 3d.^ Sir William and 
the defendant should give a bond in the pe- 
nalty of ^12,000 with a condition ut supra ^ and 
at the same time Sir WiUiam should assign to 
the plaintiff a mortgage of lands in Kent^ and 
two Scotch bonds, as a farther collateral security 
for the same sum j that in performance of the 
said agreement the plaintiff gave such day of 
payment, and retained to his own use the said 
i65O0, and without payment ; and the said Sir 
William discharged him of it, and gave a receipt 
for it; and for securing the «if6963. 3s* 3d.j Sir 
William and the defendant executed the writing 
in the declaration, and Sir William assigned the 
said mortgage and two Scotck'honds as a farther 
collateral security, and that the said ^;500 is 
above the rate of fivepounds per cent, per annum ; 
but whether on the said matter it was corruptly 
agreed prout^ they reserve to the court, &c. 

Upon this special verdict, it was insisted! 
that this verdict was for the plaintiff. For 

First, The jury do not find the same contract 
which was pleaded ; 

Secondly, The contract as found is not 
usurious. 

As to the first point, it was argued, that the 
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contract found is variant from the contract 
pleaded ; the contract is entire, and the whole 
ought to be shown ; and for this several au- 
thorities were cited ; — but it was answered that 
modo etjorma goes to the substance of the plea 
only. Co. Lit. 281. 

As to the second point, it was insisted that 
the contract found is not usurious, for firsts 
it is not found for what time the forbearance 
was, but only till the 15th of May ; and though 
the agreement is made on the 1 1th of November j 
yet the money being due before, it might be 
from a distant time before the time alleged; 
being after a verdict does not ascertain any 
thing. 

If an agreement appears not to the court 
usurious, the court will not construe it to be 
such. 2 Cro. 507. 

If by mistake the money is agreed to be paid 
the day after, it shall not be void. 2 Cro. 677* 
Cro. Car. 501. 1 Sid. 285. Vide 3 Mod. 35. 

It is but discharging a debt, which is a 
chose in action, and might never be paid ; and 
the statute saith, reserving or taking above five 
pounds per cent ; here is no loan, and there is 
a difference between interesse lucn\ and interesse 
damni. Vide \ hut. 27^i—Comb. 133. 1 Sid. 
421. And afterwards in Trinity Term 1738, 
Reynolds, Chief Baron, Carter, and Fortescue^ 
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Barons, contra Thompson, Baron, gave judgment 
for the plaintiff (a). 

It is to be lamented that the ground of this 
judgment is not stated in the report; but sup- 
posing it to have been a decision that the con* 
tract was not usurious, it would tend to establish 
that where the reward of forbearance, or in- 
terest, is uncertain, and may never be received, 
a contract for more than lawful interest is not 
usurious. 

But as the principle of this decision is not ex- 
pressed, and as the decisions and dicta on the 
other side are so plain and explicit, it were 
vain to throw any doubt upon the subject* 
And, therefore, in closing this section, I shall 
observe that, upon consulting all the authori- 
ties, it appears, 1 • that where either the princi- 
pal alone, or d fortiori both principal and in* 
terest are hazarded, there can be no usury; 
2. that this hazard must be real and not colour- 
able; and 3. that the rule only extends to cases 
where the principal is included in the contin- 
gency ; for if the interest alone be hazarded, 
then no favour is extended to the contract (d)« 

(a) Graat v, Gordon. Comyns's Rep. 583. 

(6) See Wordej v. Pit, 1 Vee. l64. But ^ee also Sect. VL 
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Section IV. 

Where the contract is in theferm of a post obit. 

. The principle of hazard, which we have just 
been discussing, exempts from the charge of 
usury those contracts which are denominated 
Post obits ; by which a borrower, in considera- 
tion of a sum of money paid instanter, agrees to 
give the lender a larger sum upon the. death of 
some particular person or persons. 
« The defendant had agreed with the plaintiff, 
who was to have an estate fall to her after the 
death of two old women, to give her £350 in 
consideration, of being paid <£700 at the death 
of the two women, and the plaintiff was to se* 
cure this <£700 on a mortgage of her rever- 
sionary estate. — It happened that both the 
women died within two years afterwards : And 
now the bill was, to be relieved against this bar- 
gain* Sed non . allocatur. ; though the case of 
j\^oW V. Hill was cited, where relief was given 
in such a case as this ; the plaintiff in that case 
being prevailed upon through his necessities. 
Lord Keeper North said, " I do not see any 
** thing ill in this bargain. I think the price was 
*• the full value, though it happened to prove 
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^* W^IL Suppose theSe women had lived twenty 

** years afterwards, could Lhyd (the defendant) 

*' have beeti relieved by any bill here? I do 

** not believe you can show me any such pre- 

" cedent. What is mentioned of the plaintifFs 

^* necessities, is as in all other cases. One that 

** is necessitous must sell cheaper than thosia 

** who are not. If I had a mind to buy of a 

^^ rich ndan a piece of ground that lay near 

" mine, for my convenience, he would ask me 

" almost twice the value : So where people are 

*^ constrained to sell, they must not look to 

^' have the fullest price : As in some cases that 

" I have known, where a young lady that has 

" had ^10,000 portion payable after the death 

^^ of an old man, or the likfe, and she in the 

" mean time becomes marriageable, this portion 

" has been sold for ,£6000 present money, and 

** thought a good bargain too. It's the common 

" case ;—pay me double interest during my life, 

^^ and you shall have the principal after my de- 

" cease <«)." 

And though, in the case of Lushington v. 
Waller (i), it was said that a post obit bond is 

(a) Batty V. Lloyd. 1 Vera. 141* — Same case^ £q« ca. 
Abr. 175 (I), pi. 2. — But see Berny v. Pitt. 2 Vern. 14. — 
and Knott w. Johnson. 2 Vern, 27. 

(6) 1 Hea. B)« 94«— And see Che«tcrfield v.* Janseo, 1 
Atk. 347. per Sir John Strecnge. 
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a security of a questionable nature, which has 
often been disputed with success ; and in point 
of fact, there are instances in which the courts 
have relieved against such bargains, yet it does 
not seem that they have ever been considered 
as usurious^ however gross and extortionary 
they may have been ; but merely looked upon 
as unconscionable bargains^ against which relief 
can be obtained in a court of equity alone (a). 
But in what particular cases such relief has 
been granted, I shall defer discussing, till I 
come to speak generally of the interference of 
courts in cases not strictly usurious* 


Section V. 
Where the contract is in the form of an annuity. 

Kbond fide annuity for life, or lives, is, ac- 
cording to all the cases, exempted from the 
operation of the statute of usury. However 
these cases may differ in point of principle, still 
the conclusion of all is the same. 

The hazard which the grantor of the annuity 
runs of ever receiving an equivalent to his prin- 
cipal, may serve as a sufficient cause for such an 

(a) Mathews v. Lewis. 1 Anstn 7« And see Wharton 
«;. Maj, 5 Ves. Jun. 27. 
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exemption. And indeed this seems to be the 
proper footing upon which the decisions ought 
to be put ; the argument which has been fre- 
quently urged for them, that they are purchases, 
not loans, supported as it is by the common re- 
mark that a previous communication about bor- 
rowing will render them usurious (cf), not being, 
perhaps, of so general an application. 
, As, however, there may be some doubt upon 
this subject, I shall, before I draw any conclu- ' 
sion, set down the principal cases upon this sub- 
ject in their chronological order. 

1.. An information was brought in the court 
of King's Bench against one Finch ; for that he 
had given <£566. 13^. 4e/. to have annually <£ 1 30 
for and during twenty-three years; and that 
the defendants had accepted for the first year 
^120, which is more than the lawful interest 
according to the rate of <£lO in <£100, against 
the form of the statute &c. Upon not guilty 
pleaded, it appeared in evidence, that Carifield 
came to Finch to borrow money upon interest; 
Finchy however, refused to lend the money upon 
interest, but said that he would only let him 
have it by way of annuity or rent. Upon this, 
it was agreed between them, that Finch should 
deliver to Canfield the £5ii&. 13^. 4^.^ and that 

(a) 2 Yes. 155. 
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Canfield should assure to Finch the said annual 
rent of <£120 issuing out of his land, for 23 
years. And it was held by all the judges, that 
this evidence did not prove any offence against 
the statute, for this kind of agreement is not 
corrupt; for it is not a contract commenced 
upon a corrupt cause, but an agreement for a 
rent, which it is lawful for every one to make. 
And that, in the space of twenty-three years, 
more money might by possibility be gained than 
at the rate of ^10 in the hundred, is not mate- 
rial; for well might one contract for his ad- 
vantage, if the other would have agreed to it> as 
Canfidd had, in a manner of bargaining which 
is not prohibited by the statute* But it was 
said, that if <£1S in the hundred had been of- 
fered to be paid, and the other had said that he 
would accept it, but that this would be in dan- 
ger of the law, and therefore he did not like to 
. contract upon these terms ; but that if the 
other party would assure him an annual rent for 
his money, then he would lend it, and upon this 
an agreement for the rent had been made ; this 
would have been within the statute ; but qtuerc 
as to this last case, — However, it appears that 
if one agrees to receive £\2 in the hundred, 
and to evade the law, they agree that a, rent 
should be assured which exceeds the rate &c.. 
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this wocrM be witbia tlie sQope of tbe statute, 
and would be pRoishable (a). 

2.' The same case is thus repprted by CrokCf 
the name Taf^eld beiug substituted for CaU'^ 
Jield. Information upon the 13 EUz, c. 8, s. 5# 
for usury. It was held by all the jiistic^^) opoq 
evidence to the jury. Finch gave to Tanfie14 
£666 for anannuity of£ I ^0 during twenty-three 
years. This is clearly no usury when there wai| 
no communication before between them^ to 
have any consideration for the loan of the £566 i 
for this annuity was purchased bondjfide without 
any corrupt intent or bargain: and if it had 
been ^40 per annum for forty years, for .^lOO, 
it had been no usury ; no more than if one for 
^100 purchase lands worth £^Oper annum. 

Another matter was in this case : That after 
the grant of the said annuity of ^ 1 20 for twenty* 
three years for the said £566 in hand paid, 
Trntfidd^ for the assurance of the said annuity» 
infeoffed Finch of land worth <£100 j^er annum 
to the use of Tanficld and his heirs, upon coudi* 
tiion that if the money were not paid^ it should 
be to the use of Finch in fee. And all tHe 
justices held it was no usury ^ for the mortg^gje 
was only for the assurance of the annuity. 

(a) Finch's case.^ 1 And. 121. pi. 169. Temp, Eliz. 
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Kota» in Doctor Goad's case, Trin. 19 
Etiz. in the Exchequer, in an information for 
usury, Popham and Flowden held, That if a man 
giveth ^100 for an annuity of £^0 per annunty 
this is not usury, for he shall never have his 
stock of <£100 again. But Bell, Chief Baron, 
held clearly, if two men speak together, and one 
of them desireth the other to lend him £lO0 
and for the loan of it he will give him above 
^10 per annum, and for an evasion of the sta- 
tute, they invent this practice, that he shall 
grant to the other ^30 per annum, out of his 
land for ten years ; or he shall make a lease for 
one hundred years to him, and the lessee shall 
regrant it. to him, upon condition he shall pay 
j630 yearly and every year during the ten 
years: in this case, the first contract being 
corrupt in fraud of the statute, this is usury; 
although he never hath his ^100 again. But if 
bonafide, one buyeth an annuity of ^40 for ten 
years for <£l(X), this is no usury, if the first com- 
munication was not corrupt (a). 

3. It was holden by the whole court in jpfet 
l&\s case, That if one give ^300 to another to 
have an annuity of <£dO assured to him for 100 


(a) Tanfield V. Finch. Cro. Eliz. 2/. E. 26Elw. txre- 
laiwnt Edward Coke. 
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years, if he, his wife, and four of his children so 
long shall live, that this is not within the sta-* 
tute of usury : So if there had not been any con-' 
diUon : — ^but care is to be taken that there be na 
communication of borrowing of any money be-' 
fore (a). 

4. Upon a demurrer, in a replevin for <£S0 
and an avowry &c., the plaintiff pleads in bar, 
that the defendant had given .^100, and for that 
he granted to him £90 per annum for eight 
years annually, as a rent charge ; and after that 
for two years more, if three men live so long, 
and concludes that it was a corrupt deed. And 
this difference was agreed by the court. If 
the original contract was for to have a rent 
charge, as in our case, it is not usury, but a good 
bargain and pennyworth } but if the party had 
come for to borrow the money, and then such 
a contract ensued by security, then that is 
usury (A). 

5. The same case, under a different name, is 
reported in Brownlaw. — ^In a replevin, the de- 

(a) Foller^s case. Mich. 29 Elk. 4 Leon. 206. 

(i) SyniMids v. Cockerill, Noy 151.— Of Noy*8 ReporU 
the authority seems to be doubtful. And Twisden^ Justice, 
in one case, said that the book was but an abridgment of 
cases, by Serjeant Size, who when he was a student bor- 
rowed Noy's Reports, and abridged them for his own use. 
1 Ventr. 81. 
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fendant avows for an annuity for £90 granted 
for years payable upon demand, and allies a 
demand; the plaintiff demands oyer of the 
deed^ and by the deed it appeared that for ^1 10, 
one rent of £9^0 was granted for eight years, and 
another for £90 for two years, if E. R^ and T. 
should 80 long live; the plaintiff pleads the 
statute of usury,.and sets forth, the statute^ and 
a special usurious ciMitract. If it had been laid 
to be upon a loan of money, then it was usury ; 
but if it be a bargain for an annuity it is no 
usury, but this was alleged to be upon a lend- 
ing (a). 

. 6. Debt upon an obligation g££300 condi^* 
tioned for the payment of ^0 per annum 
during the lives of the plaintifi^s wife and son. 
— ^The defendant, pleaded the statute of usury; 
and how he came to borrow of him ^1£0 a& 
cording to the rate of JlO for every hundred 
pounds: who refused to lend the same, but 
corruptly offered to deliver <£120 to him, if he 
w<Hild be obliged to pay £9D a year during tb« 
plaintiff's wife and son's lives ; and thereupon 
the defendant entered into the said bond^ for 
security of the payment of the said <£S0 a year 
to them, which is above the rate of £ 10 per 
cent.p and so the bond supposed ^ b^ void; 

(•) Cottevd V, HarringtoD, BrownL IW. 


whereupon it was detnurredt — After arguiAebts 
on both sides^it wastesolved,'that thid beiug an 
aliaoltite bargain in consideration for th^ pay- 
lAent of £^0 a year during twd lives, and no 
agreement to have the principal Inoney, was 
out of the statutes against Usury ; but if there 
l^d. been any provision made for the repay- 
ment of the pjrincipal, although not expressed 
wijkhin the bond; it had been- an usurious agree* 
m^nt and lending within the said statutes. And 
of this opinion was the whole court, wlio ad- 
judged it for the plaintiff (a). — And according 
^^another report of this case, upon its ' being 
iir|;ed that it. was within the statute, by reason 
<|£>the one party's coming to brarrow the money, 
and I'upon :tbe other's olfering to leiid money 
npim this cos^rupt communi(iation, and that its 
had been soMi^udged by the, court hejbre j Wil* 
Uim^t YdxertQVi and J?V««cr, judges, agreed, 
tbat t\m was ' no corruption nor usury within . 
t^e.|latute9 but only a contract for a yearly an-' 
nuil;y foir a certain^ time, and for a sum of mo- 
nkey ; : but otherwise it would have been, if there. 
ba4ftbeen any; provision : maJde for; the repay*' 
meiit of the said <£lOO unto? hiim within any 
dectain time^' and inr the mean time the yearly. 
]}ayinent( of the /^ 20 annuity to contiiiue^; 

(a) Fountain v. Gtjm^f^ ^<x ^apr 9^2. Mic. 7 Jac. 1. 
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had been clearly an usurious agreement imi 
lending within the statute (tf). 

7« Trespass de chuso facto in Northall* U|nmi 
not guilty pleaded^ a special verdict was foUnd^ 
that Cyprian Cory wta seised in fee of the land 
in question ; and that it was agreed that one 
Mary Adding ion should lend to him £\60j and 
^r the. security of the repayment thereof, Qf^ 
prion Cory leased to the said Mary Addington 
this close for sixty years^ to cdmmenee at the 
end of two years, upon condition that if he 
paid the <£ 160 at the end of two years, the. 
lease should be vmd ; and it was IVifther agreed 
betwixt them, that the said C^ian Cory^ tor 
the deferring and giving day of pajrment ^ 
l^e said £150 for two yearS) diould pay unto 
Ike said Mary AddingUn for interest yearly 
£0. ]0r« quarterly, if the said Mary Ad^Uhgttm 
should live so long : that iii perfbriBiaiiOd of tlui 
agreement, she lent the said Chfpnim Cwy 
£l80y and he made the sidd leMa fM aisty j 
years, and granted by fine to the said Mamy 
Addington an annual rent of J394 10^4 td b<i 
paid quarterly, if she lived so loi^, and aftM* 
wards conveyed the inh^tance to the pfaifl- 
tiff; aQd that the said £lSO was not paid^ and 
that the said Mary Addington took to httsbancl 
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TYentymy who entered for non-paymeht ; et si 
iuper totuniy &c* The first question was^ whe- 
ther it were an usurious' contract within the 
statute, because it wa9 a tn^re casioal iMtrgain ;' 
for 'if she die blefbre any dAy of payment of the 
rent 5 the rent was gone, a;nd yet he should re- 
tain the <£ 150 for two years and pay nothings 
fi»t it ?*-^It was resolved that it was an usucidua 
bargain, ; for by intendment she might live 
above two years,: and it k an apparent possibi«p^ 
lity that: did should receive that consideration, 
whereby sfafe is within the statute (a). 

8. In the King r. Drury^ the purchase of an 
antmity four thirty-nine years and three quar*^ 
ters^ determinable by the gvantor at the end 
vf four 3rear8, was held not to be usury [h). 

9t lit 176d, Robert Harding, clerk, rector o6 
Grafton Regis in Northamptonshire^ being then 
abeUt ^irty-two years oidy having had the 
small ipQ%j and bdng otherwise of a healdiy^ 
cpttstitidion^ applied to one Markham^ an at- 
teontey,. to procure bim the loan of ^100 cht up-' 
"WAcds on his personal security ; which Mark- 
AdtflU told hiih bib apprehended was impossible, 
bill: that he might raise the money by granting' 

{a) Roberta ©.Trehayncj T. 14 Jac. 1. Ciro. Jac. 507.r- 
Sttne (SMe^ Milled Itbhertd v; iV^noile, 2 Roll. Rep. 47. 
(6) Btfi Vi^Dmi^^ % Let. ^9 S. 23 Can a. 

s 2 
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an annuity out of his living; and thereupotf 
Markham^ at the defendant's request/ inqnired 
in London ifrhat the: price of such an annuity 
might be, &nd found it would'be only six years' 
purchase, of whidi he informed Mr. Harding 
the defendant ; and afterwards applied to the 
plaiiiti£^ Mrs. Mary Murray, to lay out ^120 
in the purchase of an annuity of 'c£20 a-year for 
the! defendant's life and charged oa his rectory 
of Grafttm ; redeemable by him at the end of 
the, first five years upon payment of ^109* lOs. 
— ^This she was at first unwilling to . do ; but 
oa having it explained to her, she agreed to 
it : and there was no communication with her about 
a. loan^ in any shape whatsoever^ but merely abatU 
the purchase ' of , such . redeemable annuity.' In 
consequence of which, MarkhUm (as attorney 
fi>r both parties) drew the writings; viz. 1. an 
indjentum, dated the. 24th of June j 1766; (re- 
citings ''that Hardit^h^^di occasion etodorrmv 
<£ld0> and had proposed to Mrs. Murray y 
that upon her agreeing to advance> and Jratf 
'^ him the said sum, he would grant- her sn an^ 
*f nuity of £20 per annum, for Jiis life, payaUe 
*' quarterly out of his .living jV) whereby the 
said Harding, in consideration of the said 
<£120, granted ,to Murray and her assigns for 
ninety-nine years, determinable with. the life 
of the said Robert Han^ngy^; clear annuity of 
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j620/)ier ii92fium, payable quarterly on the 39th 
BfSepttmberj aist of December, 25th of March, 
and 34th of June, out of the profits of the said 
rectory oi. Graf ton Regis ^ with power of distress 
far arrears. Provided, that on the payment of 
£i20 to Mary Murray on the 24th of Jawe, 1771, 
by the^said Robert Harding, this grant should be 
totally void, and she should give him thereout 
the sum of <£ilO« 10^. ; but, on failure of the se» 
vera! payments till that time, and of the entire 
sum of ^ISO on the said 24th , of Jt/iie, 177I9: 
should continue in force. And it was alsa 
agreed, that ii Harding should at any time exv 
change his living of Grqflon for another, he 
shouid charge the same with the payment of this 
annuity. There was also, ^. a bond of<£@40 
from Harding to Murray, conditioned for the 
payment of the said annuity, or redemption of 
the same as aforesaid : with a warrant of attor-r 
ney to confess judgment thereon. Harding paid 
for these writings £7^ and also two guineas pro- 
curation money, to Markham the attorney. 

There being a small arrear of this annuity^ 
judgment was entered up: upon this bond, and 
J£l35 levied ; and the transaction coming before 
the court, it was argued by JBuriand and Glyu 
for the plaintiff, that the contract was not usu- 
riousj being a fa^r purchase of thje annuity, at 
the market price.-rr£ven that k not neoessary ; 


24 

for every oBe may purchase as cheap as he ean ; 
and an annuity, exceeding the known propor- 
tion, is not usury ; unless there be an under^ 
hand bargain to repay the money; for then 
it is merely colourable, to hide an usurious 
loan (a). Where the books have said, there 
must be no communication about a loan, they 
must be understood, that the annuity shall Jlot 
be a cloak for a loan ; for if a man being asked 
to lend money, answers, ^^ No ; but I'll buy an 
annuity," this alone cannot turn it into usury. 
And though the deed, on the face of it, seemed 
to import somewhat of a loan in the recital, yet 
it was in this and many other respects unskil- 
fully drawn : and it hath been held that the 
mistake of a scrivener, which makes the c<ui- 
tract usurious upon the face of it, shall not vi« 
tiate the contract if the intent of the party was 
otherwise. And as to the clause of redemp* 
tipn, that is merely for the benefit of Harding 
the vendor, it never being in the power of 
Murray to take back her principal again with; 
out his concurrence. 

Hill and Walker^ for the defendant, argued, 
that this contract is plainly a disguised loan* 
The recital expressly states it so, the truth 

{a) Per Lord Hardwiclte, C. in ChesterieM v, Janses, 
I Wilt« 399#*-Rcx m. Dniffy,3 Lev. 7.— i Hewk. P. C. M7* 
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hf^vitig unawares escaped. That the qhus^of 
redeB^ption * makes it no purchase but a niQrt^ 
gag^ ; and that every mortgage i% a loan* The 
deeds were paid for by Harding. This shews 
it no purchase but a loan. The common usage 
is that l^iders do not pay for the conveyance^ 
but that borrowers do. In Lawley v. Hooperj 
3 Jtk. 278. I^xd Hardwicke declared his opir 
nian» that these purchases of annuities were in 
^^neral only concealed loans. Usurious cour 
tracts are declared by statute 12 Ann. to be^ 
where one takes back his p^rincipal and more 
than legal interest. By the bond the plainti^ 
ba3 power to do this, and has actually dope tt^ 
by levying £ l S5 on the Jieri facm i viz. jihf 
has taken back the whole principal oi J^\2Q^ 
for which she has also received ^20 per annum 
(that is above 1 6 per cent.) for several y ^arSt 

Tb^ court* after consideration, ^ delivered 
their opinions* 

De Greif, Chief Justice. 

'^ Jt is essential to the nature of an usurious 
cfmtract^ that there must be, l.^A loan. $)• 
That illegal interest is to he paid for such loa^. 
It i» essential to tfa^ nature of a loan, that tjlii^ 
ctliiog borrowed is at all events to be r^t^;.^ 

* It had been said by Lord Hardwicke, that when annui- 
ties are redeemable, the court lobka upon them as an ers- 
«ieE of ibe statute, and ^y a iMI of money. Ftoyer «• 
31lQmrd« Aoki^. id* 
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If th&t hebomjide put in hazard, it is no loan^ 
but a contract of another kind. • So also, if ille- 
gal interest is to be certainly paid, or even 
upon a reasonable possibility, the contract is 
usurious. — To evade these principles many ex- 
pedients have been tried. 
• ** 1. To make the interest precarious and 
uncertain ; but if it be clearly a loan, the pos- 
sibility of the interest becoming precarious will 
not signify. Roberts sxidTt^emm/ne j Cro.Jac. 

507. 

" 2. Another way to evade has been, to 
make the principal itself precarious. [Here the 
chief justice went into the consideration of co- 
lourable hazards, and cited several cases which 
\^ have already considered.] 

'^ 3. Communication concerning a loan has 
sometimes infected the case, and turned the 
contract into usury. But then the communi- 
cation must be mutual. Application for a 
loan, is not such a case ; provided the party 
applied to refuses a loan, but treats for ati an- 
nuity. And this more especially where the 
party applied to is an attorney, and the real 
seller is ignorant of the whole conversation. • I 
know no case where even a meditated loan has 
been bond Jide converted into a purchase, and 
afterwards held to be usurious. To be sure it 
is a very strong and ^suspicious circumstance; 
but if the purchase comes out to be clearly a 
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bon&jiie pBix^ase, it will notwithstanding be 
good, . ., 

^^ 4. Inequality of price is also a suspicious 
<;ircuinstance,- especially if very inadequate* 
But this of itself will not make any contract 
usurious, though it may upop circumstances 
make it unfair, and unconscientious; and, as 
such, relievabie in equity. 

*' 5. If a power of redemption, be gi^ea^ 
though only to one side, it is a strong ciroam'- 
stance to shew it a loan, as in the case of 
Laxohy V. Hooper. But that alone will not be 
conclusive. 

'^ 6.- ' Another circumstance is - the form of 
the instrument. If that imports a loan, and it 
was so meant, the contract may become usuri* 
ous. At the same time, if the transaction be 
bondjide^ the blunder of an agent shall not make 
it otherwise. Cro. Jac. 678. 

^^ 7. Subsequent acts of the parties may also 
be material evidence of intention, unless pro- 
perly, cleared up and explained. 

^ In the present case, the principal is preca- 
rious, and secured only by the life of a clergy- 
man^ and his continuing to be beneficed. The 
communication concerning the loan was. only 
by application ex parte to an attorney, : who re- 
iuse^ it; the principal party being . totally : a 
stranger, to it. The price comes out to .be.a 
fair market prices foTitheannuily,. or at least .to 


be very little iMMier it* The cl^uw of redemp- 
tion is entirely at the option of the seller, and 
affords him an opportunity of purchnfing back 
the annuily at a price somewhat less thaa he 
tooik for it) in case at the end of five years he 
finds by his constitution, &c. he has aude s 
disadvantigeous bargain* The inaccuracy of 
the recitals in this instrument shall not vitiate 
)l contraiit, that otherwise seems to be a fair 
one* And the act of the attorney in levy^ 
ug so large a sum in execution is accounted 
for» by his ej^pressly swearing, that he thought 
he could have no other remedy for future ar- 

i^ars, after the execution once executed. Upon 
the whole» therefore* I cannot consid^ tjbis in 
the light of an usurious contract." 

The oth^ judges pgreed in this opinion, ^nd 
BlachUm^ Justice, added, that he did not know 
an instance, where the principal wa9 b^ud Jide 
hazarded, that the c(^:itract had been held usuri- 
ous. ^ ' If the price be inadequate tq the ba^rd, 
it may be an impositiooi and under some air* 
eumstances relievable in equity ; but it cannot 
be legal usury. In the present case, the prin- 
cipal part of it is clearly in jeopardy for six 
years together ;. and the purchaser cannot re- 
ceive back his principal with legal interest, un- 
less the vendor continues to live for eight years. 
And though it is said he might have ioamted 
at A per teni. yet that can ody be done for a 


S9 

susgle year at a time. Here be unddrt9.kft<i to 
be his own ifiJBorer for a period of eight year& 
together {a) J" 

10. In Richards, qui tamt v. Brwm^ the c^ae^ 
aa it appeared from X^^rd H^n^d'% report, wM 
io substance as follows : *< This was an aqtion 
oa the statute of usury, in which the deelara^ 
tion stated, that on the 88th of October 177S, 
the defendant, upon a corrupt bargftin, received 
£S6 from one Heighwajf, for the forbearance of 
£A90^ from the 30th ofDeeember 1772, to the 
$Oth of June 1773. At the trial, Richard 
fleigkmajfy who was the borrower of the mo* 
Bey, and the only witness as to the transaction, 
saidp that he borrowed of the defendant ^900, 
in the year 1 769» whidii was settled six months 
ai^« That on the Sth of September 1790, he 
applied to the defendant to tend him ^600, say*- 
ingt he was owner of ^3,04S bank annuities 
vested in trustees, to be transferred to him 
upon making out his title to an estate which 
was very clear ; and shewed Broum the decdbra-r 
tion of trust. The defendant said, he would 
lend him a^SOO, or ^1000 ; and sullied him 
with dfUiO, for which Heighway gave him a 
bond« and deposited the declaration o(f trust as 


{a) Murray v. Harding, Blacks. Rep. 859.— Same case, 

swik^ssa 
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ft collateral security ; and Brcwn promised he 
should have the remaining ^400 in dijirlnigfa's 
time. On the 17th of September^ Heightcatf 
called for the <£400 : the defendant then told 
hini "money was very scarce, upon the pro- 
i^ct'of a Spanish wir/' — Heigkanty pressed 
him very much $ upon which he said he would 
see what could be done, and bid him call the 
next day. Heigkway did so in < the morning, 
but the defendsint was not at home. He called 
again in the evening,, and then saw Brawn^ who 
said he was afraid he could not raise it himself, 
but would try to get it of a friend in the city, 
who never . was without money ; but he wa§ a 
very hard man. Heighway asked what his tenns 
were? The defendant said, they were so ex- 
orbitant, he was almost ashamed to name them, 
Heighway said he ^would rather pay twenty or 
thirty, guineas than not have the nioney. - The 
defendant said his friend was not so hard^s that ; 
but that he never knt money hit upon annuity 
at skiff yeara^ purchase. " However,'* said the 
defendant, ^^ if you will take the money on 
^ those, terms, I will engage to furnish you 
^ with money, to redeem in three months' time. 
** The quarter's annuity will come but to 
" <£17. 10«. which will be better than giving 
** twenty or thirty guineas." This bejing agreed 
to, on the 20th of September 1770, Heigkway 
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^ied upon Brtmn for thi^iinoady, aa»Ai(ma,d « 
bofidatid warrant of attaFMy, &o. prepared &>V' 
9e4uring an annuity from bim to one fVMers^ 
JFi^^kwatf ,ex^o\xted it» smd Br&ivn signed it aft 
the subsorihttg. witness* After the bond ^v«al» 
executed, Bnmn said, he was always u^ed.rto 
haive £& per cent, procumtion money ^^ hut.i^ 
Heighway was dislnressed he would only take ti^ 
and a half per, cent, and accordingly took fifteen 
j^uiu^as, and fft^Ati^ left the dedamtson af 
trust with him. Heighway said, ^^ the d^end^tH 
^ fir St proposed an annuity ; He himself fWauid.wf 
have granted oner When the ikst ^artec's an- 
nullity was due, Heighway applied to tfase de^ 
£endant> and pressed him for money to re^kiem^ 
as he had promised : Brown refused. He then 
asked for the declaration of trust : the defendant 
said, if he insisted upon it, Waters wotild enter 
up judgment Heighway. insisted upon it ; ' and 
judgment Was entered i^; H^hway rgtidi the 
defendant one quarterns annuity ^ and one quarter 
to the defimdant's partner. The defendant tiften 
denied' that he had promised Heighway doney 
to re&em ; and said he wondered how he : could 
expiect him to lend mottey at S per ceHt.rwhen 
others nmde 16 and a half per cm/.^* of i their 
money. . Afterwards, : Breimt aeknowlddged he 
was himself ttepmcj/ia/ that adi^dced.t^^ 
ney; and aa^ioyjsd the annuity r^^^^'^^wd^ that 
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Mr. Waler$^ mhtn^t name he had made use bfj 
was his trustee. Waters swore that the defeiid-> 
ant had sometimes purchased anfiuities in h» 
name, but that he knew nothing of this. I tdUi 
the jury, if they were satisfied that^ in the true 
contemplation of the parties , this transaettoii 
-wta a purchase by the one, and a sale by the 
dtker, of a* real annuity, bow much soever they 
might disapprove of^ or ccmdraui the defisnd*^ 
ant's conduct) they must find a verdict tot him. 
Buty on the contrary, if it appeared to them to 
have been m reality and truth the intention of 
both parties, the one to borrow and the other to 
lend, and that the form of an anniuty was oaiy 
a mode forced on the niecessity of the borrower 
by the lender, under colour of which he might 
take M usurious and exorbitant adv^mtage, then^ 
they might find for the plaintiff, notwithst»id^ 
ibg the contingency of the ahnuiCast dying 
within three months ; m(»:e eiqpeciatty, as it waa. 
understood by both, that the aini»ity^ at the ej^ 
piratioH <^ three months, was to asiiiaane the diw 
rect shape of a loan* The jury aftetwards; cam^ 
to my) house, where they said, they agreed vitk 
me ki detesting the truisacticm, Imt th^ 
l^ugbt there txm an armmiy* I rejpeated my 
fitMlmer direction to them;, they cetired again,^ 
and at length found for the j»/aliti^'' 
l3|>ollJtnhMaon &nra.iiew trial5 iSm caae waa; 


strgtied kt conmkrable length; and Lorct 
MansJMdj after hatkig dulverted to the fhotir^ 
and t6 the directum h« had given the jufy, pt<v 
e^eded as fdtkiws ; '^ The questioti i^ wW ww» 
the 8«riimtaiioe of the trfttidactioii^ aod the ttM^ 
mtent and mining of the partien ? For tibey^ 
sdone are to govern, and not the words tise^. 
The substance here was pliMnly a borrm^g attcfc 
tending. Highway had fto jdea^f selUng an mi^ 
nuity ; but his dedared obJ66t was to bofrcrr 
money> and accordingly h^ deposited <^ dedArn^ 
tion of ttudt^ which was [an ample seowitf f» 
th^ sum he wanted* He goes further^ imd sayv, 
'^ rather tlmn not have the money, \m wotdd 
^ give <£8(> or <£30 preaium for it." jBriwn Mils 
him, it must be by annuity^ that his ftiend ne^ 
ver iifil/ M^nr^) in any other shape^ and that hf 
that method, he might have it for liss, (vki^ 
j£l7« lOy.) as after the first ^luurter he wcmld let 
him have money to redeem. On the assurance 
l^ttt the annuity should be turned into a loaii^ 
at the end of three months, the treaty proceeds* 
It comes out that the defendant himself adn 
vftiieed the money. That alters the ease en-' 
ti#d[y. If Wattrg mdeed had been really tii^ 
prkdpal, this promite of Br&wn would have 
aidoiinted to^o more than a pr&miie to Imd at 
the end of three months. But Brawn himself 
1)eing tlMf. ppiaeipal, the promjae to tend him 
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itKmdy to redeem must be understood 16 be a 
promise to (permit him to red0em. It is true, 
there was jei contingency duripg- the three 
months. It was tkat^ which occasiened the 
doubt; whether a contingency fw three montlis 
is sufficient to take it out of ttie statute^ As to 
that, the cases have been looked into, and from 
tiiiem it appears, that if the contingency is so 
sMght^ as to be merely an evasion, it is deemed 
colourable only, and consequeAtly not sufficient 
to- take it but of the statute. Here the bor- 
lower was a hale young man, and therefore we 
are of opinion, thsU; there was no substantial 
rilk^to take this case out of the statute (a)/' 

« In addition to tiiese cs^ses which betM^ so di- 
rectly upon the subject, I shall mention the 
most important £^'c/<i ^ which halve been thr'pwn 
out by high, authority 'upon this ^point, when it 
ha^ been incidentally considered. 

In Lawley v. Heoper^ (where a bill was 
brought . in the Court of Chancery, to redeem 
an annuity, which had been granted by the 
}^ntiff under circumstances of distress, under 
an agreement that he shduld be afterwards Al- 
lowed to re-'puf chase, upon, payment of .what 
was due^ &;c.) a question arose whethel: the 
transaction was im abscdute sale>Qr a;sec|ttrity, 

(a) Ridiardfl^ ^ iit^, vi BrqW, Cowpf 7^^ ', 
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or loan ; Lcxr(i Chancellor Hardmcke said, '^ f 
'^ think there is a strong foundation to considet 
" it as a loan of money ; and I really believe ill 
** my conscience, that ninety-nine in a hundred 
'^ of these b^gains are nothing but loans turned 
^^into this shape, to airoid the statutes of 
** usury (a)." And afterwards, *' another ob- 
'^ jection wluch has been made, was, that a man 
'^ must be out of his senses to lend his money 
*< upon annuities for a life, which may drop the 
'^ next day ; and speaking abstractedly, and 
'^ merely on the nature of annuities for life; 
^^ there seems to be weight in this objection: 
" But every body knows that this casualty of 
"losing the principal, is secured, by insur- 
*^ ing the life upon which the annuity de- 
« pcnds (*)." ' 

In Chester^field v, Janseii^ Mr. Justice Burnett 
laid down the following rule : • 

*' Suppose a man purchase an annuity at ever 
'^ such an imder price, if the bargain was really 
'^ for an annuity, it is not usury. If on the foot 
" of borrowing and lending money, it is othef- 
" wise J for if the court are of opinion, the arr- 
'* nuity is not the real contract, but a method 
** of paying more money for the rfeward or in- 
^^ terest than the law allows, it is a contrivance 


(«) 3 Atk. ayp.— A. D. 1/45. 


{b) 3 Atk. 280. 
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*' that shall not avoid the statute, by giving the 
*^ avarice of one kind of men an opportunity of 
" preying on the necessities of another (a)^ 

In the same case, Sir John Strange said, 
*^ Some stress has been laid by the plaintifis* 
^' counsel on the word lend. But I think 
'^ that concludes nothing as to the nature of the 
*' contract itself, but is a playing on words only. 
'^ Every bargain of this kind is a loan ; even bot- 
*^ tomry contracts are so, and expressly caUed 
*^ loans by act of parliament. Therefore it is 
^* not the expression^ but the nature, and intent 
^^ of the agreement, which must determine 

whether this contract be a simple loan, or 

risque (6)." 

And Lord Hardwicke^ approving of this ob- 
servation, goes on to say, " A man may pur- 
*^ chase an annuity, on as low terms as he can ; 
" but if he sets out at first with borrowing a 
^^ sum of money, and then turns it into the 
^^ shape of an annuity afterwards, this is a shift, 
*' and an evasion to avoid the statutes. It is 
" lawftil likewise for a man to sell his goods as 
^^ dear as he can, in a fair way of sale ; but if 
'' A. applies to B. to lend money, and offers 
^^ to allow more than the legal interest ; and 
^ B. says No! I will not agree to your pro- 

(fl) 1 Atk. 340.— A. D. 1750 (6) 1 Atk* 346. 
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** posal on these terms ; but I will give you such 
^' a quantity of goods, and you shall pay me so 
much at a future time for thqm, beyond the 
price I now fix; and then charges an extrava- 
^ gant profit ; this is a shift to get more than 
^^ the legal interest^ and is usurious (a).'* 
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From a consideration of all these cases, four 
questions arise. 

I. What contract for a loan shall vitiate an 
annuity ? 

II. What shall be a sufficient contingency to 
support an annuity ? 

III. Whether the insurance of the life upon 
which the annuity is granted will render it usu- 
rious ? 

IV. Whether an annuity for years certain be 
good ? 

I. It appears that the mere circumstance of 
inequality of price will not vitiate the sale of an 
annuity, provided there be no communication 
for a loan. The question is, what is meant 
by this communication ? It is obvious that 
mqst annuities are granted only to raise money 
to supply the grantor's necessities ; and if it 
should be meant, that a communication of these 
necessities to the proposed grantee would ren- 


{(i) 1 Atk. »51. 
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der the transaction usurious, few annuities 
would stand against such an interpretation. 
Indeed in Fountain v. Grymes^ where it was at- 
tempted to lay down this rule as the result of 
previous judgments, the court repulsed the at-^ 
tempt, and declared that a contract for an an* 
nuity could not be usurious, where there was no 
agreement for repayment of the principal. All, 
therefore, that seems to be meant is this,— r-That 
the annuity shall be absolutely sold without any 
stipulation for the return of the principal ; and 
that it fihall not be intended as a means, of 
paying interest until such principal is re^ 
turned. But where there is a sale, it is not 
usurious to make it redeemable (a). 

II. As to the risk, which must be considere4 
as the very life of the annuity, where it is not a 
downright purchase, and " good pennyworth;" 
what has before been said of hazards in general 
will apply completely to this particular species 
of contract. When the risk is real and bone^ 
Jide, the annuity will be valid. Where it is 
weak and colourable, the annuity must fall (b\ 
To lay down any precise and certain rule as to 
what risk will suffice is perhaps impracticable* 

4 

(a) Per Lord Thurlowr, in Irnliam v. Child, 1 Br. Ch. 
Rep. 93 . — Murray v. Harding, 4nte 51. 

{h) Richards, quitam^ v. Brown, Cowp. 770. 
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as every case must entirely depend upon its 
own circumstances. 

III. The insurance of the life upon which 
the annuity is granted, destroys the risk dur- - 
mg the time that such insurance continues. 
The question is, therefore, whether the sub- 
traction of the risk renders the annuity usuri- 
ous. Supposing, however, the annuity to have 
been good in its origin, there seems no reason 
to suppose that the subsequent indemnification 
of the grantee would vitiate itj especially as 
such indemnification must be continued from 
year to year, and the legality of the transac- 
tion might be continually detached and re-esta- 
blii^hed, according to the annual precaution or 
neglect of the annuitant (a). But it m%ht be 
different where a part of the original contract 
is, that such an insurance should be made by 
the grantor ; because there no risk (excepting 
that of the solvency of the office) ever at- 
taches, or can ever attach, while the original 
contract is adhered to. Yet even in that case, 
supposing it to be conceded that the insurance 
effected on the life of the grantor by the annui*- 
tant will not render the annuity usurious, it 
win be difficult to contend that it would be ren- 
dered usurious by an insurance for the benefit 

* ■ * • 

(a) Blacky Rep. 665. 
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of the grantee effected by the grantor. For ag 
in both cases it is in fact the grantor who pays 
both the annuity and insurance, it seems hard 
to say that the usury is incurred by his paying 
them in two sums, when it would not have 
existed if he had paid them in one gross sum. 

IV, Hitherto we have only adverted to an- 
nuities for lives ; whether an annuity for a term 
certain^ (by which the grantee is sure of re- 
ceiving in the end, not only the amount of his 
principal, but also more than lawful interest,) 
be usurious, is a question rather more difficult 
to be solvedr 

In six cases, already mentioned (a), such an* 
nuities came before the court, and were ac- 
quitted of usury. But in all these cases they 
were assumed to be purchases ; and in some it 
was directly stated, that had they been loansy 
they would have been illegal. For unless there 
was a loan, the statutes of usury were consi-^ 
dered as inapplicable to the transaction. And, 
as to purchase land under its real value is 
clearly not usury (c) ; neither was it thought 
usury to purchase a charge upon such land for 

(a) 1. Tanficld r. Fincb. 2. Dr. Goad's case. 3. FuU 
l^r's case. 4. Symondg v. Cockerill. 5t Qotterel v. Har- 
rington. 6. Rex V. Drury, ante, pages 45y 46, 4/, 48, 51. 

iff) Renolds v. Clayton, 2 Anders. 15. pi 8. 

(c) Rex V, Evans, 1 Keb, 242. 
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less than it was really worth. And however 
rent-charges and annuities may differ in 
other respects^ the one must, in this instance 
at least, stand upon the same ground as the 
other. As purchases^ and " good pennyworths," 
they may be valid {a). But where a loan is at all 
intermixed with this purchase; and where no 
hazard is incurred, but there is certain profit 
above the rate allowed, it would be difficult to 
say how such a transaction should be unaf- 
fected by the statute of usury, unless it be on 
the ground that the lender cannot call in his 
principal as in ordinary cases of loan (b). 

Section VI. 

Where the interest is in the nature of a penalty ; 
or where the redemption is at the option qfihe 
borrower. 

We have seen that where the interest alone 
is put in hazard, but the principal is secured, 

(a) See Rowe v. BellaseyB, I Sid. 182. 

{b) Mr. ]^re8toD, in a late publication, has declared that 
** an annuity for a certain term of years will be usurious, if 
it be so granted as to repay the principal and more than 
legal interest at certain periods.*'-— A Review, &c. page 39. 
This opinion, however, does not seem to be acceded to by 
the profession in general. 
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-this dof^B Dot exempt the agreement from the 
effect of the statute. One exertion, however, 
lias .. been made to this rule, viz. where the ex* 
^rbitant profit is reserved in the nature qf a 
penalty to be paid upon some default, which 
the borrower may avoid by the payment of the 
principal) and so defeat the interest. 

The rule is thus laid down by Doderidge^ 
Justice, in a caBe already cited. '' If I secure 
•* both interest and principal, if it be at the 
" will of the party who is to pay it, it is no 
'^ usury : as if I lend to one <£ 100 for two yearsi 
*' to pay for the loan thereof ^30, an4 if he pay 
*^ the principal at the year's end, he shall pay 
nothing for interest, this is not usury; for 
the party hath his election, and may pay it 
*' 4t the first year's end, and so discharge him- 
'^S6lf(tf).** 

It was agreed between Thomas Woodhoust 
;and^. 6r. Esq, that in consideration of £i(M 
given by the said 4, G.^ the said Thomas would 
grant to the said A. G. and his heirs the rent 
of 420, under condition that if the said Thomas 
should pay to th$ said J. G. the £\oO on 
the J 7th of /w/^ 1580, then the said rent 

(«) Roberts v. Trenajue, Cro. Jac 509, 
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should cease. The court said it was a plain 
bargain and purchase conditional of such rent, 
and no usury. It was in the. election of the 
grantor to have paid the ^100, and to havj& 
frustrated the rent ; so that the grantee (as the 
nature of usury is) was not assured of any re- 
compense for the forbearance of j£]00 for a 
year, and the <£20 per annum is but a penalty 
to the grantor, and assurance to the grantee, 
for the payment of the said £ 1 00. — But it was 
rei^lved by the whole court, that if it had been 
agreed between the grantor and the granteei 
that, notwithstanding such power of redemp- 
tion, the £lOO should not be paid at the day, 
and that the clause of redemption was inserted 
to make an evasion out of the statute, then it 
had been an usurious bargain and contract 
within the statute. For if in truth the contract 
be usurious against the statute, no colours or 
shews of words will serve^ but the party may 
ihew it, and shall not be concluded or estopped 
by any deed, or any oth^r matter whatsoever ; *^ ) 
for the statute gives averment in such case (a). 
■^bVISr another caise, it was said by Hdlt, 
Chief Justice, *' If I covenant to pay J 100 a 
year hence, and, if I do not pay it, to pay <£20, 

(a) Bortbn's cwfef 5 Co* Rtp, 76. 


^^ 
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it is not usury, but only iu nature of a nomhte 
p€snas (tf)." 

A copyholder mortgaged his estate, and it 
was agreed that if the mortgagor did not pay 
the money at the day, he would give the mort- 
gagee <£60 more, or <£6 per annum, until he 
paid the £60: and the court held this no usury, 
but only a nomine poence (b). 

So it is said in Broolce^s Abridgment, that if 
a man for <£100 sell his land, upon condition 
that the vendor or his heirs repay the sum be- 
fore Easter next, or the like, then he may re- 
enter, this is not usury ; for he may repay it 
the next day, or any time before Easter^ and 
so there is no sure gain or profit of the land : 
but on the other hand, if there be a condition 
that the vendor shall repay the money on a 
certain day, a year or two afterwards, paying 
interest in the mean time, this is usury ; for 
then there is certaia profit. And it would be 
the same, if the vendee should lease the land 
to the vendor under the like terms (c). 

(a) Garret v. Foot, Coinb. 133. And as imch it will be 
relievable against in equity. See Micholls v» Maynard, 3 
Atk. 520. 

(h) Oliver v. Oliver, 2 Roll. Rep. 469. 

(c) 2 Bro. Abr. 326. tit. Usurie.— And see, for the same 
distinction, She^i. Touchst« 62 ; which cites Corflet's case ; 
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In these cases, the principal was never ha- 
zarded, bvA it was only the profit or interest 
upon the principal, of which the lender could 
be deprived by the act of the borrower. In 
the case of The King v. Drurif^ the principal 
was never secured, and might never have been 
repaid ; but still it was in the debtor's option 
to defeat the interest by the payment erf the 
principal. 

That was an indictment upon the statute of 

usury for taking £T. lOs. for the use of ^300, 

for a quarter of a year. . Upon not guilty pleaded, 

the case appeared thus: Brown had a lease 

from the Earl of Suffolk^ of a house for forty 

years, at the rent of £5 per annum ; Brotvn 

agreed with Drue to assign the term to him 

for «£300, but Drue not having the money, 

Drury^ by agreement with Drue^ paid the jgSOO, 

and took the assignment to himself; and then 

Drury let the house to Drue for thirty-nine 

years and three quarters, after the rent of j635 

per annum, of which £5 was to be paid to the 

Earl oi Suffolk^ and the remaining ^80 to Drury 

for his own use. Drue covenanted to pay the 

' rent, with other usual covenants ; and Drury co« 

venanted, that if at the end of ibur years Drue 

and Saunder^s case. — See also Brown v. BarLham, 1 P. 
Wms, 652., and Turton v. Benson, 2 Vern. 764. Same 
case, 10 Med. 445 ; and l Eq. Ca. Abr. 45* 88. 
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paid the .fSOO, then the rent should cease, and 
he would convey the residue of the term to 
Drue. Per Hak^ Chief Justice, This is not 
usury within the statute ; for Drue was not 
obliged to pay the *£300 to Drun/y but is at his 
election to pay it if he will, and determine the 
rent by that means, and have the term ; so that 
it is no more in effect than a bargain for an 
annuity of ^30 yearly, for thirty-nine years and 
three quarters, for <^300, to be secured in this 
manner, determinable sooner if the grantor 
pleases ; but the grantor hath no remedy for 
his <£S00, and cannot recover it unless the 
grantee thinks fit to pay it back at the end of 
the four years, and so the acceptance of the 
£l. \0s. is not usury. — But if Drury had 
taken security for the repayment of the iSOO, 
or it had been by any collateral agreement to 
be repaid ; and all this method of bargaining a 
contrivance to avoid the statute, this had been 
usury (fl). 

The case of Spurrier v. Mayoss^ according to 
one report of it (6), stems to have been decided 

upon this principle. 

I 

(a) Rex r. Drury, % Lev. 7. 

(6) 4 Br. Ch. Rep. 28. But according to the report ia 
1 Ves. Jun, 5a5, the case of Spurrier u. Mayoss was decided 
upon a»other ground; y\u that it was a contract for the 
purchase of hoi^seai anj..Aot for the forbearance of B^oney) 
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The defendants entered into an agreement 
for the purchase of two houses from the plain-' 
tiff to the following eff^t ; they were to pay 
<£4SL lO^M ^200 at^ that time, and the re- 
mainder at Midiatlmas^ with interest at £S per 
ctnL, and the houses being unoccupied, they 
were to be let into immediate possession ; but 
if the balance should not be paid at Michaelmas^ 
they agreed to pay '* in lieu of interest upon 
•* the same) a clear rent of ^42 per annum ;" 
out of which the plaintiff was to deduct interest 
at the rate of £5 per cent, in respect of the 
sum first paid to him. It was contended that 
this was an usurious contract; for the purchase 
was complete, and the agreement, therefore, 
was to give more than legal interest. On the 
other hand, it was insisted that the defendants 
need not have continued tenants longer than 
they chose to be so; and that where the party 
has an election to put an end to the affair, it is 
not usurious. — Lord CcHumissioner Eyre said, 
** The language of the agreement gave it to my 
** mind the appearance of usury ; but when one 
^* defines usury, and looks at the spirit of the 
" agreement, the first impression does not seem 

and that no conveyance having been prepared, the legal 
estate waaaull in the vendor, and therefoi^ it was competent 
to the parties to consider themselves in the light of land- 
lord and tenant. 
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^ suffieieatly strong to sustain the defence. — 
** Usury is the taking of more than £5 per cent. 
** for the forbearance of a debt. Hie first 
*' question therefore is, was there a debt ? I 
think not : the whole rested upon an exe- 
cutory agreement, which^ for performance, 
*^ depended on many circumstances, which 
" might prevent its ever becoming a debt. 
" This, however, is a narrow ground — ^take it 
" on the more general ground, as disclosed by 
" the proceedings, the contract was for a title, 
*' and almost for ready money. Possession, till 
" the completion of the title, was a fair subject 
*' of contract between the parties. In the event 
" of the money not being paid, a new idea ap- 
'^ pears to have occurred to the parties, as to 
** the possession. The bargain for title was to 
*^ be suspended, and a new relation to arise 
'' between the parties, namely, that of landlord 
" and tenants. If so, there is nothing usurious. 
" If they turned themselves into those cha- 
* ' racters, the plaintiff might well be entitled 
to rent, till he put the estate out of him (a). 


a 


{a) \Vhere> however, A.» upon a loan of money, as- 
/ signed premises of greater value, with a power of redemp- 

tion on repayment of the money, and B. in the mean time 


granted to A. an underlease of the premises, at a greater 
rent than the legal interest, insuring the premises, and 
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In the course of the argument in the last 
case, a decision of the Court of King s Bench 
in Flayer v. Edwards was relied on, which 
(though it seems to have turned upon the 
question whether there was a loan or no ? — as 
well as whether it were a transaction conforma- 
ble to the custom oS trade), may be properly 
ranked in this class of cases. * 

That was an action brought against the de« 
fendant for goods sold and delivered at three 
months credit ; with an agreement at the time 
of the sale, that in case the money was not paid 
at the end of three months, then the defendant 
should pay to the plaintiff an half-penny an 
ounce per month, for so long a time as the 
money should remain unpaid. At the trial, it 
was proved that this allowance was the general 
usage and practice of the trade, with one or 
two exceptions only: but upon calculation, it 
appeared to exceed the legal rate of interest. 
Upon its being objected that the contract was 
usurious. Lord Mansfield said, that he thought 
there seemed to be weight in the usage of the 
trade, and in the circumstance of its being in 
the defendant's power to have avoided the ad- 


paying the ground-rent and taxes, Lord EUenborovgh, at 
NiH priuSf ruled tfc is to be U8Ujj. Doe v. Chambers, 4 
Camp. 1. 
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ditional payment, by dischargitig the principal 
sum when it became due* And the jary ac- 
cordingly found for. the plaintifll 

Upon a motion for a new trial, his lordship 
agreed that general usage could not protect 
usury ; but thought, in addition to the grounds 
relied on at the trial, that there was no pretence 
for supposing this to be a borrowing .or loan ; 
and therefore the rule was discharged (a). 

The distinction therefore to be made between 
the cases of penalty and the Common cases of 
exorbitant interest is, where the interest is pre- 
carious from some extrinsic event, and where it 
is liable to be avoided by the act of the partjf ._. 
How far this distinction is well founded, I shall 
not venture to enquire j but shall only observe, 
that if (as Lord Mansfield has observed) the 
usury laws were made to protect menugaimt them^ 
selves (Jti)^ the liberty which is given to a neces- 
sitous man to borrow at high interest, upoq the 
chance of*, his being able to pay it at an ap- 

(a) Floyer v. Edwards, Cowp. 1 12. — ^Yet if there be a 
forbearance of a debt already incurred by other means than 
6orroiMAg» for more than 5^. per cent, could it be said that 
this would not be usurious ? — See Pollard v* Scholey, Cro. 
Eliz. 20. The authority of the case of Floyer v. Edwards 
has be^n considerably disturbed by the case^ ex parte Ayos- 
worth, 4 Ve«. Jun. 678. But see post, sect. xiii. 

{by Dougl. 738. 
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pointed day, a little contravenes* this salutary 
intention. To say nothing of the great facility 
which the exception gives of evading the sta- 
tute> by a secret understanding that the penalty 
shall be forfeited, and no redemption made ; an 
understanding, which, though it might be used 
to avoid the agreement as between the parties 
themselves, would completely deprive a stranger 
of the means of enforcing the penalties of the 
statute {a). 


Section VII. 

Where the interest is to be taken before the end 
' of the term for which the money is lent. 

It is clear, that if the lender of a sum of 
money payable with interest for forbearance 
during a certain term receive all, or any part 
of the interest during that term, he will there- 
by have taken interest above the statutable rate 
of five pounds per cent. 

(a) In Reynolds v. Clayton, Seij. Drew cited Becher*s 
case ; where Becher had delivered wares of the value of 
1002., and took a bond for the redelivery of the wares in a 
month, or to pay 123/. : and this was held usury. Moore, 

397. 
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However cleitr this ibay be, there it Ab point iii 
the whole law of usury iipon Which the cdSes 
so little agree as upon this; And a disti<ictio6 
appear^ to have been made between the tt^ 
fceipt of interest before the etid of the term ; 
and a reservation of the interest fbf the Whole 
term, payable at certain periods ttrithin that 
lerhl. The majority of opinions is adverse to 
the legality of the former j and favourable td 
the validity of the latter. 

An audita querela was brought to avoid an 
execution upon a statute of ^200, upon the 
ground of usury ; and it w^ alleged/ that after 
the statute of usury, viz. on the 27th of April, 
41 Elix.f there was a cotnthunication between 
the plaintiff and the defendant, that the de- 
fendant should lend him ,£100 for a year ; and 
that it was then corruptly agreed between 
the^n, that the plaintiff should pay to him <£lO 
for the forbearance thereof, viz. upon the first 
of I^ovember next following, £5^ and upon the 
first of May then next following, other ^5, and 
should enter into a bond of <£20, for the pay- 
ment of that ^10 accordingly; and that he, 
according to that agreement, lent ^100 on 
the 27th of Aprilj 41 Eliz. 1599, and took that 
statute of .£900 for the re-payment thereof, on 
the 1st of ilfoy, 1600, and took a bond of £20 
for the payment of <£10 accordingly; which i^ 
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»bove the rate allowed by the ^rtatutel, and ra 
Toid, 

The defendant pleaded that it was not coi> 
tuptly agreed, &c. Whereupon tbej were at 
issue i and it being found for the plaintiff^ it 
was now moved, that notwithstanding this ver* 
diet, judgment should be for the defendant i^ 
for this surmise id not sufficient to avoid the 
statutes : for the usury agreed to be taken is 
no more than the statutes permit j and exceedt 
not the rate of ^10 for ^100, for a year, 
whereby to avoid the assurance. And herein 
the case is no more, but that such a man lends 
^100 for a year, and agrees to receive ^10 for 
it, to be paid half yearly i^—^The question was, 
whether this was usury within the statutes ? 

Fenner and Yelverton held that it was ) for 
when he lends it for one entire year^ he ought 
to forbear his interest for a year ; and then the 
other paid more than he ought by the statute. 
But if he contract to lend for half a year, 
he may reserve bis interest according tO that 
rate, &c. 

Pophaniy Gawdy^ and Williams^ (there were 
then five judges in the court of King' 9 Benchi) 
held that it is not any other usury than the irta- 
tutes tolerate ; for the statutes are that he shall 
not receive or take above that rate : and here he 
doth not take any more i for when be hath 

g2 
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fbrborn his money for that time, he shall re* 
ceive of him £5; so he doth not receive more 
from him for the year than <£lO. And it is an 
usual course, if one lends ^100 for a year, and 
takes land in mortgage of the value of £lO per 
annunij to receive the annual profits every day ; 
and it is not any usury, because he receiveth 
in the whole year no more than <£I0 only (a). 
So if he takes a grant of a rent-charge, payable 
quarterly, it is not any usury above the statute ; 
(and CoTcCy Attorney General, said, that he 
knew it to be adjudged accordingly). But if 
he had agreed to take his money for the for- 
bearance instantly when he lent itj. that had made 
the assurance void ; for then he had not lent 
the entire sum for one year, and the other had 
not had the use of his money according to the 
intention of the law. And Williams said, that 
he knew upon this difference, it hath beeii so 
resolved of late time. Wherefore it was ad- 
judged for the defendant. Stevens said, he 
was of counsel in one Snow's case, where it was 
adjudged accordingly (A). 

(a) It was taid on the other Bide, that the case of a mort- 
gage is different ; for the land mortgaged wiU allow the pro- 
fits to be taken as they spring up. Yelv. 31. 

{b) Barnes v. Worlich, Cro. Jac. 25.— Same case, Yclr. 
30. Noy,41. Moore, (544, called Worley's case. Accord- 
log to Yelverton, judgment was given against the plaintifi^ 
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So, on demurrer in ejectment, the question 
was. If one mortgage land for ^100, and 
take bond for lawful interest, payable half 
yearly J whether this makes the bargain usu- 
rious against the statute? Because, as it 
was pretended, the use ought not to be paid 
until the end of the. year, and contracting to 
have it half yearly is not warrantable by the 
statute. But the court, upon the first argu- 
ment at the bar, overruled it, that it is not any 
usurious contract, contrary to the statute, be- 
cause tbe <£lOO is lent for a year ; and the re- 
servation is not of more, but of what is per- 
mitted by the statutes ; and although the in- 
terest is reserved, payable half yearly, it is 
allowable, for he doth not receive any interest 
for more or less time than his money is for- 
born ; wherefore, without difficulty, it was 
adjudged for the plaintiff. And upon error in 


by all the justices of England. And in these reports, there 
is a difference as to the statement of the respective opinions 
of the judges. In Croke, Fenndr and Yelverton think that 
the reservation is usurious ; Popham, Gaudy, and Williams, 
think it legal. — ^In Yelverton, Williams is not noticed; but 
the other judges are stated to have thought as Croke reports. 
«— In Noy, it is only said^ that the better opinion was, that 
the case was not usurious.— And in Moore^ Fenner alonj^ 
thinks it usurious, against Popham, Gawdy, and Yelverton. 


the £xicbeii|tier<-e]i3mber) the judgment waci af- 
fomed(a). 

With regard to the taking of interest at the 
time of the loan, or before the expiration of the 
ierait where there is no precise periodical re« 
nervation, it is expressly stated in Barnes v. 
Worlick. that an agreement to take the money 
for forbearance instantly upon the loan would 
bf usurious [b) ; and in a case in BuJstrode^ 
which was an information upon the statute <d 
the 1 ^h of Elizabeth^ for usury ; an agreement 
for the loan of ^100, at lawful interest, which 
interest the bnder received ten days jifter 
the loan^ was holden to be usurious by the 
whole court (c). 

And so in Dalton^s case {d)^ it was ruled by 
Pophgm^ Chief Justice, that if it be i^reed that 
. the interest shall be paid^ithin the~time~^ 
wHich the principal is lent^ it will be usury. 

(a) Grysill v. Whichcott, Cro. Car. 283.— Same case. Sir 
W. font^^ 303* called Whf cheo^ la. OryeelL 
J (i) According to the report of tbis case lo Noy, it wot jim4 

-^ byCbief Justice PofbaW) that If tlie par^ had retwMl A 
of JjQOf. «t the time of the loao, or tbat H. va« to bave)>e«i 
{M^ before the half y^ar, it bad cleorly been ujniry. "' 
'^c) Noy, 171. 

i-t) Axkous 1 BuUtr. 2Q» The wordige^ of itbiiB esie it 
«pimewbst obscure; but it is iatelligibk io no (Other wAjribaa 
tbst which I hfive ^t^ted i« the text* 
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QjQ the oth&c hand, wher$ J. 8, had l^nt 
71 a. ^^ fpr a year, with lawful intere^t^ for ( 
which T. N. was bound in a penal bond ; and 
h^ore the end pf the ypar he paid the int^r^^t^ 
b^t never paid the principal \ and to an aPt^on 
upo9 thill bpnd, the defendant had pleadjsd 
ysyry; ii was resolved by the whole <;ourt, 
tb9t this did not avoid the bond, and ^as m 
usury zvithin the statutf. And Williams^ Justipe, 
said^ that where the contract is not usurious, 
tbis shall never be made usury by matter ^^ 
^^t facto ; ^ if one contract with another to 
bprrow ^SlOO for a year, and to give him the 
leg^l injterest at the end of the year, if he pays 
the interest within the year^ this is ixot usury 
within the statute, to avoid the obligation, or 
to give a forfeiture within the statute j because 
this .cpntract was not usurious at the begin^ir^ ; 
—which was agreed to by the whole court {a). 

4^0d nothing can be clearer than the Ian- 
gD^e of Mr. ^usticp BlacksUme^ upon this 
ppii^t; who^ in his repopt of the case of Lh^4 
y* WiUiamsp ^t^^ his own opinion in these 

wprds \r^ 

*^ Blackstpne conceived, that interest may %9 
^* lawfully be recp^v^d beforehand fotforbearingy 
** as, ^ejr the feprm w ?xpijred, for hmngfor^ 

(a) Anon* 1 Buktr. 17* 
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** born. And it shall not be reckoned as merely 
•* a loan of the balance. Else, every banker in 
*' London^ who takes five per cent, for discount- 
" ing bills, would be guilty of usury. For if 
"upon discounting a <£lOO note at five per 
** cent, he should be construed to lend only 
" ^95, then, at the end of the time, he would 
** receive £5 interest for the loan of £95 prin- 
^ cipal; which is above the legal rate (flf)." 

But this case of Lloyd v. Williams was after- 
wards argued, and judgment given, when, 
according to Serjeant Wilson'^ report, Mr. Jus- 
tice Blackstone was not present. And it is to 
be remarked, that Lord Chief Justice De Grey^ 
in that judgment, cited Barnes v. Worlick^ and 
the case, 1 BulstrodCj 20, as proving that the 
taking of interest out of the principal, when it 
is first advanced and lent, is usurious, and con- 
trary to the statute (A). 

In order, therefore, to come to a conclusion 
upon this point, it is necessary to discredit 
some of the authorities. The dictum in BuU 
strode is easily set at rest. Because that was an 
action upon a bond ; and it is true, that the 
subsequent taking of usurious interest will not 
(as we shall see hereafter) vitiate the bond 
which was originally good y and as for the 

(a) Black. Rep. 793. {b) 3 WiU. 262. 
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taking of interest beforehand not incurring 
the penalties of the statute, that is positively 
negatived by a case within the four following 
pages of the same book. And considering that 
Js/lr. Justice Blackstofie's opinion is built upon the 
custom of discounting bills, this custom seems 
the only obstacle to the conclusion, that the 
taking of interest before the expiration of the 
term is usurious : of that custom Lord Mans^ 
field thus speaks in a case decided after Lloyd 
V. Williams. " Usage certainly will not pro- 
" tect usury; but it goes a great way to ex- 
" plain a transaction. Upon a nice calculation, 
** it will be found, that the practice of the Bank 
in discounting bills exceeds the rate of five 
per cent. I for they take interest upon the 
" whole sum for the whole time the bills run, 
** but pay only part of the money, viz. by de- 
ducting the interest first; yet this is not 
usury (a)/* For the discounting of bills, 
therefore, there is the sanction of an established 
custom, which divests them of all suspicion of 
usury. Until the same can be said of privdte 
agreements, they must stand upon a different 
footing. 

But if the discounting of bills is to afibrd an 
argument for the legality of receiving interest 

(a) In Floyer v. Edwards, Cowp. 1 15. 
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belbre it becomes due ; if it is to b^ contended 
tliat they stund in no need pf their in^rcantilc 
privilege to protect them, but that th^y reH 
upon a footiog which supports gU wch con- 
tracts ; it will follow that such contracts ne^d 
not be limited to the instantaneous receipt of 
one years interest ; but that, as it signifies QOt 
whether the money be paid for forb^aring^ qx 
for having forbom^ the interest fpr ten years 
forbefirfince may as lawfully be receiv/pd at the 
making pf the contract» as at the end of e^ch 
year (a). The case of M<^9h ¥• Martindah 

has# however, put m epd to any such argu- 

m^nlt ; and, having completely shewq thM the 
discounting of bills depends entirely upon %t% 
mercantile character, fiffprds a strong pr(>of 
that the taking of interest before the t§rm has 
expired is usurious and illegal. 

In April, 179P, Colonel liobert Wood h^ 
granted to the pJaiptifF Sir Charles Mar^h, and 
B€nry Gmne(smfi^ decea8ed)| aDuuities to th.o 
ampunt o£ £9QQ^ in consideration of^^^^^QOj 
piod by them to the said Robert Woody which 
anoiiiti^s were redeemable on payment pf the 

(a) The absurdity of this doctrine will be shewn by in* 

r 

creasing the number of years ; till it will be found that the 
person comjipg to get « bill diflcojinted for a period exce^ 
ing twenty years^ instead of having any thing to receive, will 
have something to pay. 
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origiiial considaration money^ and also arr^ 
v^QUtSf chargefi, and expencea. In Jtme, 1 79^^ 
Colonel Wood applied to the plaintiff to nego« 
cuite a biU» in order to redeem the annuitie9 ; 
And a bill was accordingly drawn by Wood\xpon 
Martindale and Co*, for ^5000, payable to 
Marsh:, Deane, and Co., at three years after 
date^ This £5000 wa^ oiade up of the purchane^* 
money of the annuities, together with the ar- 
rears and costs, amounting to <£4,250, and ^7^^ 
Jior discount for three year^. A bond Jbaving 
been ^ven by Martindale in lieu of tha biU» 
which he had accepted^ and an action having 
be^i brought upon this bond, a verdict was 
found for the plaintiff. A motion having the« 
been made to set aside the verdict, the que^** 
tion for the opinion of the court was, whether 
tbe transaction was usurious ? 

On the one hand it was argued, that this 
transaction could not be within the statute of 
Anne ; for it wa3 either a common transactioQ 
of discount within the protection of the lfiv» 
or a purchase of an annuity upon terms* Ami 
upon the authority of Yeoman v. BarstaWf 
iMtw. 27 1 {a)j it was contended, that as there 
was no loan, the transaction could not amount 
to usury. 

On t^ other haod^ it was insiited, that, aU 


\ 


{a) Cited pott, tcctton rtii. 


/ 


/ 
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:pon the discount of a bill 
I interest upon the whole 
the time when the money 
^t practice must be con- 
ftion to the general rule 
\, confined to transactions 
[nary course of trade. And 
a csrar THRrmippuvcu in which a bill for ^10,000, 
at twenty years, was to be discounted ; the in- 
terest amounting to the whole sum, the lender 
would have nothing to advance^ though he. 
would be entitled to <£ 10,000 at the end of the 
time. 

Lord Alvanley^ Chief Justice, in a very elabo- 
rate judgment, adverted to most of the leading 
cases upon the subject* And with regard to the 
discounting of bills, his lordship observed, that 
it must always be a question in such case, whe- 
ther it be a real discount in the way of trade, or 
a mere loan of money ? He said, that in the pre- 
sent case, no man looking at the circumstances 
could entertain a doubt that the transaction 
was not a discount in the way of trade, but was 
merely employed as the means of obtaining 
more than legal interest : that the court were 
of opinion, that sufficient appeared to shew 
that the agreement was corrupt i n law, what- 
ever the Intention of the plaint^ mightJhave 


been. That the bill of exchange was given to 
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secure a much lal^ger sum than legal interest, 
on the sum that would be due at the end of 
three years j and that the bond, being given in 
lieu of that bill, was therefore void {a). 

In the course of his judgment, Lord Alvanley, 
adverting to the case of Barnes v. Worlich^ ob- 
served, that variously as it is reported in re- 
spect of the opinions of particular judges, it 
seemed to shew, that so early as the time of 
James the First, and before the present statute 
of usury, it was considered that if it were 
agreed that part of the principal was to be re- 
tained at the time of the loan, or to he paid 
before the expiration of the year, it would be 
usury ; because the borrower would not have 
tjie use of the sum upon which the interest 
was taken for the whole year. 

After so satisfactory a judgment, no doubt 
cari remain as to the illegality of receiving ih-*" 
terest beforehand. And there seems no rea- 
son why a reservation of the interest at parti- 
cular periods should assume a privilege which 
would not be granted to the premature receipt, 
where no contract existed. It is therefore 
probable that such a distinction would not now 
be admitted, and that in all cases which are 
not within the scope of mercantile privilege, a 

(u) Marsh V. Martindale, 3 Bo9. and PuK l54. 
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contract to receive iiite regt be fore the eatpir a* 

r. ' ^ tion of the term for which the princip^ is 

^ < . ^. . , , /* lent would be considered as illegal. 

/ 




.<-'/ 


/' 


L ^ ' ' • > Where soods are/advanced instead of money. 


By the provision against exorbitant interest 
upon the loan of goods, &c. the statute has 
guarded against any evasion which might be 
carried on by a pretended sale of wares ; but 
which, in reality, would be no more than the 
furnishing of goods to the buyer at a price 
beyond their real value, to enable him, by seU^ 
ing them for what they would fetch, imme« 
diately to relieve his necessities. 

This, according to Lord Mansfield, as it 
presented the easiest and most ready way of 
evading the statutes of usury, was the expe- 
dient most commonly resorted to (a). Where 
such a proceeding has come before the courts, 
th^ have universally held it usurious. 

Thus, as early as the reign of Queen Eliza- 
beth ^ it was said, that if one comes to borrow 

(a) Dougl. 736. And the practice is still constantljr re<^ 
sorted to by advertising money-lenders^ to persons having^ 
only personal security. 
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money/ ^nd the other sajrg li& will not lend 
him mohty, %m, tfaal he will sell him corn^ 
lead, w tln$ &e«) s^A gived dfty of payment at 
A i-flte which exeeeds the t^te of £\0 pircent.^ 
thii^ isi iidury. Afid this was stated to be the 
edsfe of Wicks of Qteucestetshire (a). 

So in Cecil v. Sutt6n and Moundiree, in the 
£:tcihequer, whefe the defendants had supplied 
the plaintiff \^ith goodi^, ib order to enable him 
to tiegociate d tiot^i the e(futt granted an in^^ 
jutietion, till the attioutit which the goods sold 
for should appear. And iit Lord Polwarth v* 
Coakcy where Lord Polwarth had applied to the 
defendant to obtain <£150, and Cooke had given 
hiiti .sCffO, a gold watch, and a Cremona fiddle j 
the 6ourt ordered an enquiry into what money 
Lord Polwarth really obtained by the sale, and 
Upon payment of that sum ordered the se- 
euritied etitei*ed into to be given up (b). 

The two kst mentioned cases were cited and 
rdied on in the case of Barker w. Vamommer 
aftd others. There, the plaintiff, who was a 
student of Wadham College, Oxford^ desiring^ 
to raise a sum of money immediately after his 
c'oming 6f -age, applied to ^/cfltn, a Jew, through 
\^hom he wad introduced to J4,mes Vmi^mmer 


((i) Cited in Keynoldt v. Clayton, Moor^, ^, 
{h) Cited i Br. Ch. Cn. 150. 
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tnd Paul ; and they, upon enquiring into hi$ 
circumstauceSfy and finding him entitled to 
some reversionary property, agreed to let him 
have silks to the amount of £^f^^4f ^ for which 
Barker gave a promissory note, payable a year 
after date. Alcan officiated as the adviser of 
Barker during the negociation, and the silks 
were delivered to, and sold by, him, on Bar- 
kers account, for ^799. In the mean time, 
James Vansommer and Paul indorsed the note 
over to John Vansommer^ one of the defend- 
ants, who had had no share in the previous 
transaction. — A bill was afterwards brought in 
the Court of Chancery to compel the defend- 
ants to deliver up the plaintiffs* note, upon pay- 
ment of what the silks really produced upon 
sale ; and it was contended for the defendants 
that there was an absolute sale. But the Lord 
Chancellor ThurUm said, ** I am to enquire 
" whether, under the mask of trading, this is 
*^ not a method of lending money at an extra- 
*' ordinary rate of interest. There is no doubt 
that if they had talked of this as a loan of 
money, there would have been an end of the 
*^ case^ The question then is only, whether 
there is any method of shewing the court 
that they meant so, short of their treating of 
" it as such in plain language* — There is not a 
" doubt, that in this ease the transaction was 
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" merely for the purpose of raising money, to 
•* supply the necessities of this young map. 
*^ Do they deny knowing the goods were to be 
'^ sold ? I take it therefore as an advancement 
•^ of goods, instead of money, • to supply, his 
'^ necessities (a)/' 

A transaction of a similar natuire was dis* 
closed to the Court of King's Bench in » the 
case of Lcme v» JVuller^ which occurred in thp 
year 1 78 1 , the year before Barkers case was 
decided in the Court of Chancery. 

The defendjtnt . Waller had employed one 
Lemon^ a money-broker, to raise the sum of 
4200. Harris sixid StrattoHf hiearing of this, 
sent their broker to Lemon to j^nqUir^ whether 
IFaUer wanted money, and to say that they 
w<>uld advance him ^100 in money, and JlOQ 
in goods J but that the goods should be choice 
sdrts, and he should not lose by them ; for he 
should have them at the warehouse price. 
Waller, accordingly went, in company with 
Lemon, to the warehouse of Harris and Strat-^ 
ton; who made an apology for haying then no 
money, h}xt only goods ; and desired the matter 
to rest for a few days. Upon another appU^a^ 
tion .by fTfl/fer, they told him they could not 
let him have money ; but if he would take the 

(a) Barker ;trl:yailsoi|imeT9 1 3r. (%f Cm. 149., , 

H 
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WlvDlt^ in goods, he should have them directly. 
WMer $.gteed i and ihe goods (hosiery War6) 
wbre seated out by one Strut f^ a broker who 
^MiiM (xresenlt, and delivered to tValUr^ who gave 
W ffartis and StratUn a bill of ext^iimge fdr 
J220. 5/rM^^ and Lemon then carried the 
^dods to an aucticmeer, Who sold th^m for 
,€117. 35. 2rf.^-The question, whether tliis 
ti^ania^tion was a loan of money for more than 
£S per c&nt. under colour of a sale of goods, 
was left to the jury : a!nd diey found the con* 
tract to b^ usurio^us* A rule, however, was 
obtailfiiBd for a new trials oil the ground, th^ 
ihe transaction was not a loan, but a sale df 
goods; and, therefore, though it mi^ht be 
fraudulent > it was not within 1^ meaiuilig of 
the statute of QMen Anm. Bert the court 
1)eing of (^]!i^6^ tliat in all these cases, the 
question is, what il^ the- rgal slibftfonce of the 
transactioti, not what 'm the colour and form, 
'lind thai .here there was n^ other idea than a 
^loa^ of tt¥ottey, the rule was disc^iiarg^ (a)* 

iSo, if ii^ discounting ^ f bitt of ' eocolunbgei thte 
ttisbount^r gi^^ goods in ^rt, which are taken 
-Sik ab{)V6 their real value, it is ustiiy (^; And 
It 'is ^he |n:Ovihce of the jury to decide^ wUetfaer, 

(a) Lowe v. Waller, Dougi. 736. 

(b) Witt V. MTill^y, 1 B4|>. N. P» *, 40. 
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on the evidence, the difference of the value^ 
for which the goods were taken in the dis- 
connting^ and the price for which they leere 
sold foy the party takuig thecil^ is so great ae^ 
to make it apparent that they vrere taken only 
as a cover for usury (a). 

And, in a late case, where the defefidant 
had applied to the plaintiff to discount a bill 
of exchange for ^700^ wfaidi the plaintiff re- 
fused to -do, except on the fbUowing ^onditiond ; 
— ^at the defendant should take a banker^B 
cheque for £QBO, a promissory note at two 
months for £i^6. 1 S^s.y and a landscape in imi- 
tation of Poussiuy to foe valued at <£150, to 
which the defendant acceded ; Lord Elkn^ 
bwough laid down this rule. '' Where a party 
is Acompelled to take goods in discounting a bill 
of exchange, t think a presumption arises that 
tb^ transaction is usurious. To rebut this pre- 
sumption, evidence should be given of the vailue 
of the goods by. the person who sues on the 
bdl. In the present case, I must require such 
^Videtice to be adduced ; and I wish irt may be 
understood, that in similar cases, this is the 
f alie by which I shall be governed lor the fu- 
iUre# Whbn a 'man goed to get sk bill dib- 

(fl) Rich t),iT6pping. Per Loid Kwym^ 1 E§J». N. P. C 

h2 
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counted, his object is to procure cash, not to 
encumber himself with goods. Therefore, if 
goods we forced upon him, I must have proof 
that they were estimated at a sum for which 
he could render them available upon a resale, 
not at what might possibly be a fair price to 
charge to a purchaser who stood in need of 
them (a)." 

But, upon a subsequent occasion, his lord- 
ship made a distinction between cases like that 
just mentioned, and a case where it appeared 
that, upon the discounter's offering to give 
gopds in part, the person applying readily ao* 
c^ded to it^ saying, that he thought he could 
m%ke a profit by the transaction. *' Upon this 
** evidence,'* his Lordship observed, " we must 
^^ rather presume that the goods were charged 
beneath their true value; and it lies upon 
the person applying to prove the contrary, 
if he would impeach the discounter's title to 
" the hill on the score of usury (^)/' 

la all these cases it will be seen that the ob- 
ject, with which the person taking the goods 
entered into the transaction, was the imme- 
diate means of supplying his wants j and that 
the sale adopted was only colourable* They 

(a) Ehfcvis i). Hirdacre, 2 Camp. N* P. C. 375. 

(b) Coombe v. Miles, 2 Camp. N. P. C. 553. 
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do not, therefore, apply to the tole of godSi^ 
in the common course of trade, where no such 
object is professed ; even though it should after- 
wards happen that the buyer disposes of them 
for a less sum than he gave {a}. Neither, as 
we have already seen with regard to annuities 
for years, will the mere inequality of price, 
in itself, make the contract usurious, where 
there is no intention of loan or forbearance (b). 

Therefore, where the defendant was indicted 
for purchasing lands of a free-school at ^SO 
ptr annumy which were worth £60, the court 
agreed that it was neither usury nor any other 
offence (c). 

And where a man sold a lease of premises 
to another upon an agreement, that in fifteen 
months he should re-purchase the lease at an 
advanced price. Lord Chief Justice Gibbs told 
the jury, that though this was a suspicious cir- 
cumstance, it was not usurious, unless the par* 
ties inten ded a loan. For if it were intended 
as a sale, it would be valid {d). 

Before I quit this subject, it will be proper 

(a) Duke of Ancaster v. Pickett, cited 1 Brown, C. C. 
151. 
(ft) Murray v. iJarding, 3 Wils. 395. 
{o) The King v. Evans, 1 Keb. 242. 
(<0 Doe V. Metcalf, Holt's Nv P. C. "f^. 


tx) mention a caie, wbich not only, 
Agaiast all the other decisions, but ass^hs to 
money the mere properties of ordinary goods, 
Yfithout any reference to its use, as a circulating 
medium. 

The plaintiff declared in assumpsit upon a 
special contr^^ct; — That the plaintiff on the 
Sd o£June 1696, was possessed of certain pieces 
of hammered silver money ^ the coin of this realm, 
amounting to the sum of <£300 English money, 
and that on the day and year aforesaid, in con- 
sideration that the plaintiff would pay to the 
defendant the aforesaid money, the defendant 
undertook to pay to the plaintiff £300 in new 
milled (a) silver English moneys together with 
<£4. lOs. for every hundred, amounting to 
«36lS. 105. of the said new milled money, by way 
of interest, at the end oi eight months after the 
said payment. And the breach was stated ac- 
cordingly. — The second count stated, that the 
said defendant afterwards, on the 10th day of 
February 1696, was indebted to the plaintiff 
in J313. JO^M in lawful English money, for 
divers other pieces of old hammered silver 
money, the coin of this realm, before then sold 


(a) Milled mooey means- iloifchiog motte than coined 
money. Leach, Cr« C. 708. • ' 
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and deUoettd \ aoiii being sq indebted be \m^^ 
to^k to pay the said ^313. 10^; when be dicMild: 
be requested. There were common money* 
counts for £%QQj and the general i^sue was^ 
pleaded ; upon which a verdict was found for 
tjie plaintiff. 

And after several arguments by counsel, and 
great consideration by the couft for the space 
of "two terms, judgment was given by the 
whole court for the plaintiff, in Trinity term, 
1 Ann. 1702L For it did not necessarily appear' 
that the contract was usurious; and, there^Mre, 
as the jury had found the assumpsit^ they would 
not intend usury. And Justice Powell said, that 
the consideration hare was quod prad. quer. 
solverit prad. def. prced. £300. So there was 
no loan ; and without that, there could be no 
usury. And as the jury had not found a loan, 
tliey M^Quld not intend one. And he added, 
and (as the reporter thinks,) Justice jB&rmon;e 
agreed, that if a man has a great occasion 
for guine^s^ and can make great advantage of 
them, and for this he gives money for them: 
beyond their valu^, this is not usury (a). 

Froffl Uiis ca$e> it is nanifeist that the most 


(a) Veoman v. Barstow, Lutw. 27I. Vrde The Kmg 
v.De Yonge, 14 East Rep. 402., and 5 & 6 E. 6. c. 19, aad 
5k^. 3. c. ia7»aiid3a G.S. c SO. .. 
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excessive usury might by such means be car-^ 
ri6d on, while *' the great occasion" of the 
buyer is to be completely, a matter for his 
own determination, without, any interference 
on the part of the courts of law. But in the 
case of Marsh v. MartindaU^ Lord Aivanley, 
Chief Justice, observed of this case, " I niust 
say I do not quite understand it, nor should 
I have concurred in the judgment there 
given. I think it might have been inferred 
' *^ that the transaction was a colour for taking 
" more than legal interest." 




Section IX. 
Where Stock is transferred. 

The temporary transfer of stock in the pub- 
lic funds is an engine of usury not unfrequently 
resorted to. 

The cases upon this point, though by no 
means numerous, are not perfectly in harmony* 
However, it seems agreed, that the mere loan 
of stock is- not usurious, nor the payment of 
the dividends in the mean time, even though 
they exceed the legal rate of interest {a) ; but 

^A) Per Lord Kenyon, in Tate v. Wellings,, 3 T. iL537» 
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l^t usury can only attach to the proceedingf 
Inhere the party transferring'- receiwesy or is^ 
likely to receive, more than the legal rate, and 
<^nnot by possibility receive less. 

The earliest case that occurs upon this sub- 
ject is the -case of Moore v. Battie^ which is as 
follows : 

The defendant. Dr. BatitCy lent the plaintiff 
several sums of money upon mortgage, and 
the plaintiff having occasion for more, the de- 
fendant advanced him <£l(XX) in the following 
manner: by selling out ^1000, South-Sea an- 
nuities, which at that time were under par, 
. and sold at a loss of <£76 upon the whole, and 
paying him the money for which they sold, 
took a mortgage for the whole ^1000, at £5 
per cent, interest, with covenant to reduce the 
interest to <£4 per cent, if paid within such a 
time. He afterwards advanced the plaintiff 
«£1400 more in the same manner, by sale of 
so much South'Sea annuities, which were then 
also under par, and sold at the loss of ^267« 155. 
upon the whole ; and took a mortgage for <£ 1 400 
at £5 per cent, interest, with a power for 
Moore to reinstate the <£1400 at any time 
within two years, which was not done. A bill 
was brought by the defendant to foreclose ; 
and Moore in his answer admitted the. mort- 
gages, and submitted in general to pay what 


Wd8 due. Tbe Master in taking the aoeountV 

consudered those sums as <£lOOO and dHOO^ 

and computed interest upon them accordingly. 

The plaintiff paid the principal, interest, miA 

coats, and then brought this bill, intet alia^ to 

be paid the several sums of ^76 and ^267« iSs*. 

and interest, insisting, that he ought not to 

have been charged with them in the account. 

XhQ defendant pleaded the proceedings under 

the decree in bar 3 and two questions b^ing 

raided* 1st, whether it was usury? and tdly, 

whether the court would relieve f— sSic Rsim^ 

Uenletfi Lprd Keeper ^ said, " As to the fipst, I 

am clear of opinion it is a shift within the 

statute. The plaintiff had but ^9^4 instead of 

<^1000 in the one case, and <£U 32. 5s. instead 

of <;^ 1400 ip the other. He has paid as omch 

interest a^ is equal to £ji per cent, for £lOOQy 

aud ^1400i which is more than the statute 

allowa> being xsxqx^ than £5 per cent, for the 

money he received. Suppose atocks at £75 

p^r c^Q/. ; if a person takes at par, he pays 

£!o^ $s. per cent. The case of the ^1400 is not 

diiltingui^al^e h^m tb<^ od^er. Not so on the 

footing oi Bi risk ; for defendant took interest 

ibr ^1400, though, m faict, the plaintiff received 

but 4 U 32. Ss.'^ His Lordfihip, therefore, de* 

creed payment (a). 

(a) Muore v. Battie, Arab. 371. 
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' Now» independent of any consldecfition of 
th^ power which was given to the borrower o? 
Teplaciag the stock, and so of defeating the 
eci^cess of interest (a), it appears that the lender, 
in this case, was subject to some kssy whether 
the ^tock were replaced within two years, or 
iw>t. For if the stocks fell within two years, 
it might have been replaced for less money 
tl^^ji it had been sold for ; if they rose after 
the two years had expired, the money paid to 
him would not have enabled him to purchase 
1^ much stock as he originally had. 

If this be so, it will be difficult to reconcile 
this case with the cases of Tate v. Wellings, 
and Pike \. Ledwelly which have subsequently 

« 

bejen decided. 

• The first of these was an action on a bond, 
d^ed the 24th of March 1786, in the penalty 
of£h560. 6s. to which the defendant pleaded 
usury. And it appeared in evidence that the 
defendant had applied to one T- Wellings (to 
whom the plaintiff was executor) to advance 
bim a sum of money, which the testator con* 
seated to do, upon the defendant's promising 
to him the ^saniie interest that he received in 
the short annuities, viz. 8i per cent. ; it was 
therefoire settled that the nioney should be 

(fl) Ante, lect, viii. 
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raised by the sale of short annuities, to the 
amount of j£912. 12^. Gd., which the defendant 
was to replace in the same stock by the 1 st of 
September, 1785 j but if it were not replaced 
by that time, he was then to repay that sum on 
the 1st ofjamurnfj 1786, and in the meantime to 
pay such interest as the stock would have pro- 
duced» There was no actual transfer of the 
short annuities to the defendant himself; but 
the stock was really sold to some other person, 
and the defendant received the produce of it 
the same day. JjovdiKenyonXeil it to the jury to 
say, whether it were intended as a bondjide loan 
of stock ; or as a loan of money, and the present 
device a mere colour for receiving more than 
legal interest; they found that it was a fair 
and honest loan of stock, and gave the plain* 
tiflT a verdict. A rule for a new trial was ob^ 
tained; upon shewing cause against which it 
was urged, that the defendant having it in his 
power to replace the stock any time before 
September^ 1 785, during which interval the tes- 
tator ran the risk of the stocks falling, and the 
defendant's replacing it upon such a fall ; and 
that the testator was only to receive what he 
would have received in case he had not sold 
)iis stock. In support of the rule, it was con« 
tended, that though a contract for the loan of 
stock, to be replaced in stock at aU events, be 
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legal,- yet as there was an alternative to replace 
it, on a given day, or to repay it in money j with 
more than lawful interest, it was usury. The 
court, however, thought otherwise ; and as the 
jury had negatived the colour for usury, they 
thought themselves bound to consider it a 
fair transaction, and accordingly discharged the 
rule (a).. 

And in Pike v. Ledwell, when the defendant 
was possessed of <£400 in the 3 per cent, con- 
sols, and it was agreed that in consideration 
that the plaintiff would lend to the defendant 
jE 1 60 from the 5th of May, 1801, to the ele^ 
yenth of February, 1804, the defendant would 
within seven days after the 11th of February ^ 
1804, transfer to the plaintiff the sum of <£400 
three per cent, consols, or pay such sum of money 
as the c36400 would produce on the 11th of Jfe- 
hruary^ in case it were sold. — It was proved that 
the value of the o6400 stock when the agree- 
ment was made was <£240, and at the time of 
the action brought <£ 225. It was contended 
that this was usury, for as the stock was worth 
^240, and the plaintiff had only paid ^l6o, he 
had gained <£80 by his bargain, and the divi- 
dends in the mean time ; that it might be said 
there was a contingency, because the 3 per cents. 


' A *• 


(a) Tate*. WeJUngi, 3 Term Rep, 531 


might fell to 20 or SO pa^ cent. ; bwt that this Was 
ah impossible supposition. But Lord Elknbo- 
rough said, that wKatfever remedy the defend- 
ant mi^ht have in equity, on the grou^ of thi^ 
bei% a catching 'boiigain, he had vxme at la>v ; 
that coniiingency id tlae thing purchased W5^ 
inbo'mpatible with the idiea of usury, in which 
the principal must always be certain.' It was 
adi3b^ted, thiit if the \stock, when transferred 
to t^e plaintiff, wbuld be worth }mt £iGO, it 
wotild tiot be usury ; and though it ^as vdry 
improbable that t3^ stock wmild suffer that 
mbst Extraordinary depreciation, still It wal» 
in^thin the reach of possibility. He could not 
therefore say that there was not some contin-* 
gency in the tlransaction, and he was conse- 
i|uently of opinion that the contract was mjt 
usurious, (tf). 

. {«) Pike t?. Ledwell, 5 Esp. N. P. G. 164.^ln this cftst, 
•the doctrine of contingency is carried farther than it has ever 
before been carried ; and an accident barely within the verge 
of possibility is made as effective as one that may j9ro&i% 
bcctit; In Chestferfield 'v. JFan&en, Mr. JUsticfe Burnett ob- 
served, Ihat the digktnest o)c rcaUty 0f the risk seems to be 
tb«<Jnly ruU directing th^ judgmient of the court j wid that if 
a :b.Qn4 were payable in case one out of twenty ships, bound 
from Newcastle to London, arrived safe, that would be -a 
contingency for which the statute would be too hard; so if a 
contract were made, if the packet should return to Dover 
from Callus, at -a seasod «f ^the y«iir in wMfch there 'u no 
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< It is also to be d>8erved that Mr. Justice 
Ashhunt, m describing the transaction in TiUk 
V;< 'WsilingrktUBBd theae tirards: '^ The agreement 
M^as that the defendant sh6uM baVft the nse of 
the money^ which wm the {Nrqduce <)£the stbcb; 
flaying the same interest which the 8toc;k would 
liave produced) with liberty to replacis the 
atodc on a cei^tain day, t»U which time the 
iehAef was to rim the risk of the fall of tht 
stocks ; but he stipulated, that if it were noSt 
replaced by that time^ he wcmld ndt run tibat 
risk any Jbng^, but would bis r^ipaid ^ 
Wkva advanced at all events* And from this 
Irotilrfaict he derived jio advantage ^ fer he was 
tnbly ia receive in the mean tiiitie Ithe s&me 
interest which the stock: would have piki- 
joucca («»;. 

. N&^j in the case of MlH>re v. Battie, a isimi^ 
iar xiikk was to be encentBtered^ with this dif- 

• , I < I 

^ ■ • -• ■ * * • 

danger, 2 Vez. 143. And 'surely the loss of twenty ships 
betH^e^ ifTeWcastie an J tibnilon, or th^ loss of the packet 
•l^^n Dov^r ttndCftlan ih fair irelkther, would be a mat- 
tar \«f idss todrpriae than the &U ^f the stobks ta lb or SO 
^^ cent. See 'Clayton's case^ and the other cases upon 
.this subject^ collected ant6> sect. iii. But whether or no 
this be too gceat an extension of the .principle, the principle 
kself Will f^tiiain tlnimpaiVed: ' 

%U) Maddodk V. liil^iblill, >g^tet Ue)^. do^. And see 
Oilrk»-<5iiw*«,l*I«ldrfRtp*«l. . 
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ference; that» in .the one case^ the money to 
be repaid was the money actuaUy recdved^ 
whereas in the other it was only the nominal 
value* But this will not necessarily be an ad- 
vantage to the lender ; because stock may be, 
and frequently is, above its nominal value : so 
that it seems indi£Eerent which pf the two sums 
is taken. It will not, therefore, be too much to 
suppose, that Moore v* Bat tie is . dver-^ruled by 
Tate V. IVelUngs. . ; 

In anoth^ case, the plainti£P declared upoa 
a bond, dated the 19th oi November 1803, for 
«£972* 9^. ; and upon a plea of usury, it ap* 
peared, that the defendant had been indebted 
to the plaintiff in <£486. 4^. 6^., for which the 
plaintiff had sued him ; but being unable to pay 
it, he agreed, that in consideration the plaintiff 
would forbear his action till the 19thof iVbt^em- 
ber 1804, upon the d^endant's giving him a 
bond to transfer to the plaintiff on the Ipth of 
November 1804, so much stock as .£486. 4^'. 6d. 
would purchase at the then present day^s price, 
which would amount 'to <^08. 1 6^. . ^d.y together 
with such interest as the same would have prth 
duced as such stock in the mean time. Lord 
Ellenborough having left it to the jury to say 
whether this were a fsdr transsiction, or a mere 
colour for usury, they found for the plaintiff. 
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And on a motioti for a new trial, the conrt 
i^reed that this was not usury ; as the amoiint 
of the sum to be paid by the defendant de- 
pended upon a contingency ; and if the stocks 
had fallen in the mean time, the plaintifFmight 
have received less than his principal and in- 
terest would have amounted to. That this was 
ikO more usury than an agreement to replace 
dtock lent ; which, though oiice contended^ 
to be usurious, if more than the principal and^ 
legal interest were thereby obtained, had been 
long settled to be legal. If, indeed, this had- 
been a mere colour for usury, it would not 
have availed ; but that was negatived by the* 
jury, and nothing appeared to impeach the" 
fairness of the transaction. And they also 
held that it was not within the stock-jobbing 
acts (a). 

But in* a late case, where there was a con- 
tract for the repaynjent of a debt, or at the 
option of the creditor to transfer so much stock' 
as the amount of the debt would have pro- 
duced on the day it was payable, the Court of 
Chancery held this to be usury. For the prin- 
cipal and interest being secured^ the creditor 
might take the opportunity of a rise in the 
stocks to make his election ; and by electing to 


(a) Maddock t;. Rttmball, 8 East Rep^ 304. 

s. 

I 

I 

I I 
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have it transferred at auc^ a rise^ he would be 
''* sure^ to be a gainer, while it was impossible that 
be could ever sustain any loss (a), 
^ . With regard, therefore, to contracts to re* 
place stock at a j^tir^ day y i7C(;»ri/iiig /a tke th€n. 
state ojti^ markett it is clear that if the lender 
be not cert^ii^ whether by the stock's being 
]:eplace4>t.the giv^n d^y he shall be a loser or 
gainers any gain w;hich he may obtain by the 
replacing will not taint the agreement with 
upury i but if, on the other hand, he has so 
made the agreement that he is secure from 
loss, and has ^ chance of ga(iOt this^ by taking 
away the contingency^ deprives the transf^ction 
of its legality. 

And wbei)^ the exact value of the stock to be 
sold, pr replaced has bieen previously estimated 
bf tjie parties, so that all is certain, and nothing 
contingent, the transaction will be usurious* 

Thus, in an eje^ctment to recover possession 
of mortgaged premises, it appeared that the 
mortgage was made upon a selling of stock. 
The mor^gor had applied for money to the 
mortgagee, who tpld him that all his money 
was in the funds, and that to sell out stock at 
that tin\e would be a considerable loss, atock 

(o) Barnard v. Young, if Ves. Juo, 44. And see F«r« 
i^it v. Elw€8^ 4 Vs8. Jim* 492« 
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tlien standing at 7d ; btit that if he would tike 
it at 7^, he should have the sum he waiited^ 
The mortgagee consented to this, land received 
^1500 in stock valued att 75; this he sold the 
same day, when the current price 6f stocfk was 
72*> by which he lost between £S6 and £60* 
Upon proof of these facts, liwA' Kenyan held 
the transaction usurious, and' nonsuited the 
piamtiff(a). ! ^ 

So, in Boldera and another v. Jacks&n (t)^ 
where the plainti£& had made advances to the 
defendant, and credited thetn with <£25,000 at 
a time when the thtoQper cents^ were at 50; in 
emiiideratibn of which, afterwards, in October^ 
when the three per cents, were at 5 U, he Under- 
took to purchase the sum c^ <£50,000 in their 
nattier, and to account for the dividends there* 
ift ftbni Midsummer day then last, it was allowed 
on all hands that this was Usury. 

So,^ it seems, what are called cbhtmuation con^ 
tracts are usurious. 

One PidSing' being indebted to Soberts and 
another^ who were stock^brokers, to the amount 
of JSfiST. 10s., they proposed to him to con« 
tijiue the loan of this money till the 10th of 
January following, on his pledging ^10,000 


(a) Doe d. Davidson v. Barnard, i Esp. N. P. C. 1 1. 
(6) 1 1 East's Rep. 6l2. 
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otjE^inm with thenij on which they were to ad-* 
vance an instalment (^«£lOOO on the 15th of 
December^ and which they were to return oa 
the 10th of Januarifj at three-eighths higher 
^hi^i the price on the lith of December. He 
agreed to the proposal, and it was carried into 
fffect. He /accordingly, on the 10th of Janu^ 
^^9 vpoii recj^iviiig back his scrip receipts for 
the <£ 10,000 omnium, gave them a cheque for 
;£9875, which was duly paid. This total was 
co^iposed of «£8SS7» IO-^m the original debt; 
the <£ loop instalment; and <£37. 10^. for the 
three-eighths ; which last sum is more than at 
^he rate of £5 per ceni. per annum for the money 
forborn. The credit of Fuidi?ig was, however, 
90pi$what shaken upon crQss-examioation, and 
no very satisfactory account was given of the 
nature of a contintiation contract. Lord EUen^ 
borough said, that, as far as could be discerned 
from the evidenpe, there was no contingency 
in the transaction ; and whether the market 
ros^ or felljL the lender must have recovered his 
principal, together with the advance upon the 
price of the omnium* If so» where tfast ad^ 
Vance is above the legal rate of interest, the 
transaction is undoubtedly usurious; and in 
this case, if the jury believed the witness, they 
must find for the plaintiiSl His Lordship then 
pointed out some improbabilities in Pid<iin§'s 




lit « 

testimony; and the jury found for the de- 
fendants (a). 


' Section X, 

Where something besides Interesty paid as such^ 
is to be allowed for the Loan. 

9 

\ 

It Signifies not in what shape the profit upon 
the money lent is to accrue ; it is sufiicient that 
such profit should exceed the legal rate, in 
order to bring the transaction within the sta«> 
tute. , 

As, according to a case mentioned in Shep^ 
pard^s " Touchstone/* if a man desire to borrow 
of me <£ 100 for a year, dnd I am content to let 
him have it for legal interest^ but withal com- 
pel him to take a lease of me of a house at ^60, 
rent, which in truth is not worth ^630, this con- 
tract is usurious (6). 

Therefore, where a bankrupt, having boir* 
rowed a sum of money of the defendant foi^ 
one quarter of a year, had agreed to give legal' 
interest to the defendant for every <£100 5 and 

(a) Smedley, qid <am, v. Roberts ai^d another, 2 Caoiip* 
607. ) 

(6) Saunder's case, ShQp<.Tjoa<^. Q2« . j 
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having deposited some liilk with him as a se* 
curity, agreed further to give him an additional 
sum, as^or the use of his warehouse : — ^the ques- 
tion WBB whether the contract was usurious ? — 
and the jury having found that it was not usury, 
Lord Holty Chief Justice, thought that the ver- 
dict was wrong (a). 

So where an infbrmation stated, that the 
defendant, by way of corrupt bargain made 
between him and one Edward HaynSy received 
of Jplm Hayns, the administrator of the said 
Jpdward, S65 5 viz. for the use and occupation of 
a house in Ckrkenwelly in the county of Middle* 
sex, from Midsummer, 1 4 Joe. 1 ., to Michaelmas^ 
I4f Jac. 1., £15 J and for the forbearance of 
^1000 from the 16th 6i April I6l4, for six 
months then following, ^50; whereas the said 
house ivas really worth but MO per annum, the 
jury found for the plaintiff (^). 

Ahd Where the borrower appointed the lender 
receiver of his rents, with > pretended salary, 
which appointment was in fact only used as a 
«ie,ans of paying; him exorbitant interest, no 
^uestiQii was raised as to this being usurious {c\ 

And in \\ke manner, an agreement by the 

(n) Le Blanc r, Hf^rrison^ Holt's Rep. 70& 
ih) Bedo v. Sanderson, Cro» Jac, 440. 
<c> Scott, ^ii^^ If. BrM^ 2 T. R. ass. 
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borrower to allow the lender a salary as a clerk 
in his brewery, which would yield him more 
than £5 per cent* on his money, it not being 
intended that be should perform any servic^, 
was admitted to be corrupt and illegal {a). 

In all such cases, therefore, it is a mere 
question of fact for the jury, whether the con- 
tract was made fairly and honestly, or whether 
irWas intended merely as a cloak for usury. 


Section XI. 

Where an extra Sum is to be paid for Bra* 

kerage^ ^c. 

Where a broker or agent advances mon$sy 
for his principal, he qiay lawfully take an extra 
sum or allowance for his trouble and itttention, 
in addition to the legal interest on th^ money 
advanced. 

What this sum shall be must be satogether 
a question for the jury, depending upon the 
peculiar circumstances of the ca^se^ the degree 
of trouble incurred, and tbe particular custom 
of trade. And unless the jury find that the 


! I 


(a) Wrigilt o« Wbeekr, I Camp. i6S.u. 




commissioa was a coyer for usury ^ tlie court 

cannot intend that it is so, if it appear that 

there really was any substantive trouble upoif 

which a compensation might be claimed. For^ 

according to the language of Lord Ellen* 

boroughy the court has no scales nice enough to 

balance the trouble imposed upon the party ; 

and without some proof to the contrary, the 

compensation must be taken to be a fair one. 

All commission, where a loan of money exists, 

must be ascribed to, and considered as, an ex* 

cess beyond legal interest ; unless as far as it 

is ascribable to trouble and expense bonajide 

incurred, in the course of the business trans- 

aK^ted by the persons to whom such commission 

is paid ; but whether any thihg, and how much, 

is justly ascribable to this latter account, is 

always a question for the jury {a). 

Therefore, where there was an indenture 
assigning to A. a contract for the purchase of 
timber, upon certain trusts for securing to 
himself out of the proceeds the repayment of 
the purchase money advanced by him, and also 
^a certain balance before due to him, together 
with interest thereon at £5 per cent, up to the 
time of payment, and also the further sum of 

(a) Id Palmer v. Baker, 1 Maule and Selw. 56; and 
Carstairs v. Stein, 4 Maule and. Selw. 1^2. 


^200 as and for a reasonable compensation for 
tbe trouble and costs which he might be at ii| 
the transaction: In an action in which thi? 
indenture came before the jury, all question^ 
pf fact were disposed of; but it was reserved as 
a question of law whether this indenture was 
usurious upon the face of it. The Court of 
King's Bench thought that the £iOO was not 
necessarily to be intended as usurious; and if 
the defendant meant to insist that it was meant 
not as a payment for trouble, but as a colour 
for usury, that should have been left to the 
jury. The jury had not found that it was 
colourable or excessive, and therefore, upon 
the face of the deed, the court could not say 
that it was (a). 

So, in Harris v. Boston (6), where the plain* 
tiffs were seed factors, and bought large quan- 
tities of rape seed from the defendant; they 
advanced the money for these purchases, for 
which they charged the legal rate of £5 per 
ce»/.,and in addition to that it was agreed that 
they should have a commission of 2i per cent. 
upon all the seed purchased. In an action for 
the amount, usury was set up as a defence ; 
and many witnesses swore, that the highest 

* 

(a) Palmer v^ Baker, 1 Maule and Selw. 56, 
. (h) 2 Caiii|),348, - 
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commission they had ever known taken upon 
Bach purchases was one shil&ng a quarter, whicb^ 
at the current price of rape seed, amounted ex- 
actly to one per cen/^ Lord EUenborough is^td, 
** It will first be a question of fact, whether the 
^* coipmission of ^per cent, exceeds what can 
^^ be fairly and reasonably referred to the plain*^ 
^* tifis' trouble and risk in making these puf** 
** chases. If it does, then, by an inference of 
*^ law, it must be ascribed to the advance and 
^* forbearance of the money, and the contract 
^^ is usurious. If the plaintiffi would have 
duly made the purchases for one per cent^ 
but charge £21, besides legal interest, ^kere 
*^ they advance tJw money, this commtssioii must 
'^ be considered an expedient for enhancing 
** the rate of interest beyond £5 per cent.^ and 
•* is a mere colour for usury/* — The jury, how- 
ever, found a verdict for the plaintifis. 




Section XII. 
For discounting and negodating Bilk. 

3 

As for acts of general agency when money 
is advanced by the agent,, so for the discount- 
ing and negociating of bills of exchange, the 
law, under certain restrictions, allows a reason- 
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'skie commission as a recompense for trouble^ 
and a re-imbursement for expense. 

In what cases such commission may be 
blaimed must now be the olgect of our enquiry. 
And uposi the strictest consideration of the de- 
cided casee^ it will be found, that commission 
may be lawfully claimed upon four different 
transactions^ where bills of exchange or pro- 
missory notes are concerned. These are, firsts 
hi the disccunting v^^condly, in the accept* 
ance ; thirdly, in the remittance ; and fourthly, 
in the return of a foreign bill by a party, when 
it is protested for non-acceptance, or non-pay* 
ment. 

* 1. The mere act of discounting bills of ex- 
change at the mte of £5 per centj and thus 
instantly re<;eiving the interest, is not, as we 
have before seen, an act of usury (a). 

Yet to have ie^rved more than the legal 
interest would formerly have subjected the 
discounter to the penalties of the statute (6) ; — 
a rule which excluded all remuneration for 
trouble and inconvenience. The strictness of 
this rule has, however, been relaxed in favour 
of mere jmtile transactions ; and though, gene* 
rally speakitig, there can be no doubt that if a 


(a) Ai)te, Section vii.i 

(P) l^eacby T-Osbaldistdn, 7 Mod. 353. 
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p^tisfon takes more than AS per cent, for merely 
discounting a bill he is guilty of usury (a\ yet 
the courts have allowed a compensation for in- 
cidental expenses, over and above the lawful 
interest ; provided such compensation be rea- 
sonable, and warranted by the custom of mer* 
chants, and do not appear to be used as a mere 
x^loak to conceal usury. Therefore, where it 
had been held to be usury for country bankers 
to take more than £6 per cent, on inland billS) 
payable at another place, the court were una* 
nimously of opinion that extra charges might 
be allowed, though they amounted to more 
than £5 per cent.^ if they were fair and reason** 
able, and not meant as a colour for usury (b). 
And this doctrine was again recognized in two 
^Nisi prius cases ; the one before the Lord Chief 
Baron Eyre on the circuit, and the other be^ 
fore Mr. Justice BuUer at the sittings at West* 
minster (c). 

- Of the first case there is no account j but the 
latter was an action upon the statute of usuiy 
against the defendant, who was a country 
banker, living at Sudbury. It appeared on the 
trial, that the practice of the bankers was to 


{a) Massa v. Dauling, Str. 1243. 

(4) BensoQ v. Parry, at Hereford, cited 2 T. R. 52. 

<c) Per Buller, J. in Attriol v. Thomas, 2 T. R. 52. 
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discount bills in Lokdon for various dorrespond*! 
ents at Sudbury ^ for which they had £5 percent^ 
for the time the bills bad to run ; aud they hi^ 
also 5s. per cent, on the gross sum^ without sny. 
reference to the time which the bills had to run :; 
this cQintmssion had been taken by the de^ 
feadant on the bills in question^ and the juryr 
fmind a verdict for the defendant, under the 
judge's direction (a). 

When the discounter, instead of moneys 
gives the indorser other hills y or noleSy whicb 
liiave time to run, and he makes no rebate for 
thist he is guilty of usury. 
I In an action upon the statute, it appeared, 
(bat the defendants were bankers aiPortsmoutJiy 
and that on the 21st of December 1792, Tfiomas 
Knotty the servant of a Mrs. Stewart^ drew a 
bill for £6O0 on Sedley^ her agent in London. 

The bill was payable to the defendants, or 
order, thirty days after Bate, and immediately 
It was drawn it was taken to the defendants, 
vho gave their note for <£600, payable three 
days after sight in Londotu For this the de«^ 
leudants received a discount of £5 per cent.^ 
<;|alculated on the thirty days the bill had to» 
nm, but making no deduction on account of 

(a) Winch, qui tam^ v.Fcpd, sit, after H. 1786. B. E. t 
X. R, n. note (c). ' 
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Ihe three days the note had to xua after s^fetr 
or of the three days grace which the bankers^ 
took thereon. Knotty on cross-examination^ 
admitted that the money to be received on the 
draft was intended to be r^nitted to Lmubm^ 
but swore that no money was offiured tohiatiff 
the defendants, but that they gave him^tlw 
note at three days sights without aaking w^ 
questions as to the mode in.vi^ich he wwdd 
be paid the moneys AU the <M^r trafumctiotos 
between the parties wei^ of the: Uke nalinre f- 
and another witness proved that these notes^ 
payable at three days sight; i^ere .discounted 
when they arrived in Zondan. Jjosd ^Me^ym 
said^ he was clearly of opinion that: th&«ras%«n 
usurious contract^ whither the pwson dkeocnrt^^ 
ing the bill chose to receivo a note or-nwiii^« 
If Mrs. Stewart chose to/ha?® a n<^' payable 
in towut the defendants shrmld nothavie'ta&en 
interest for the time the dole bad i^rtm^i fa^ 
should compute his interest from th^ time it 
was payable; and on Mr^ Lubl^k^ the banker/ 
(who was on the jury) saying, |hat whenever 
he sent a bill to Britipl^ tiie drawee sent a bill 
on Xoncb^^ payable at thirty diays after dftte^ 
his Lordship said, that the law in this case wa» 
dear, and that no usage whatever could con- 
trol it. On this the parties compromised the 
cause, and agreed to withdraw a juror 5 which 
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^hme> Lord Kenyan said, *' Now the. cause is 
over, I must say. one word for myself. I am 
most clearly of opinion that this is usury. 
^^ Whether the party consented or not can' 
^* midie 'no difierenee. She was entitled to re« 
^^ ceive in money the amount of the bill, after 
*^ dedtteting the interest for the time it had to 
'^ run. The defendants could not give a note 
^^ pliable in six days without deducting from 
**the discount the interest for those six days* 
^^ There may be caises where a country banker 
^ may be entitled to recet\'e more than £s per 
*^ eat* ; such was the case of the Sudbury bank 
*S(tf),: which came oti in this place sdme years 
« ago^^tid in which my opinion concurred with 
'* that of thejufy. But M men, lawyers ojp not 
^^ lawyers; must agree on this case, because 
^* hire was a second discount paid cm the notes. 
^' The cKse is. so cleari that no two men hi the 
** prbfesikm ban entertain different opinions 
^*onit(*)-^ > 

And accordiog to a mahusciipl notef of this 
casevlxml iSisMyon^ in the course of his opinion, 
used :the following expressioiisr: <^ Where a 
^ poty takes dSper cent, discount 41s Jbr ready 


(a) Winch, qui iam^ v. Fenn, ante, 125. 

(6) Matthews, qm tam^ v. Griffiths and Qthers, Peake's 

N.p.caoo. 
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^^ moneys ^d yet. does net paj ready mon^^ 

V but bills payable at a future day, though both* 

V parties copsent to this transaction, and thoi^^hr 

V it may be .for the. convenience of both» I anr 

V clear that it is usury/' And *^ This is an of** 
^^ fence agaiqst the statute of usury, &r takm^ 
\^ £5 per ce^t for thatwbich was not mnii^ at* 
^.^ the |;im0t and which was^ incapable of being' 

V converted into money's worth up to the ex-^ 
*^ tent for which the discount was taken («) J* - 
- Three years afterwards, Xx>rd Kem/mf wdy 
vertuig to this citse? said, th^t he knelH^ his ^tf^ 
mpn had been questioned by roercantUe sien ; 
Vut after all the c(»3sideratiQn he had been aide 
to give to the case^ he thought.it was ^rig^y 
decided (Ji^ . 

/ Sliortly after this, Lord Keny$ri» G^tiS^onmaiS 
canvassed, in the. Court oi Common Phasi in- ^ 
ease of djs^cpunt and remittance, whicli c^tme 
before the jud^ges on a motion for anew trial. 
The cause had been tried before the<Zi0rd 
Chief Justice JByre, when the following facts 
appeared. -T-^Sir Benjamin Mammeity the pldbi*- 
tifff being a country banker, discounted bills 
«t four months for one Hmibmd, and took the 
whole interest for the time they had to run. 

c* (-ff) l3o8.snd Pii];i53>iiote,(a). 
(6) InMaddock o/Hammett, 7 Term Hep. IB5^ - * 


ffdmlmdy on being asked how he vould have 

tile money, directed pq^rt to he carried to ht8 

account, part to be paid in a»h, and part ^ 

UUs on London^ some at ikrec^ some at sevem 

and some at tlwrty days sight. Nothing, was 

charged by the plaintiff for commission, post^ 

age, stamps, &c. This being an action on a 

bond given to secure the payment of the ori«r 

ginal bills, the defendant had {beaded the sta^t 

tttte of usury. Hie Chief Justice told the jiijry» 

thi^ the charge of usury rested wholly on thd 

plaintiff's having made no rebate of interest oiv 

the bills, which had a long time to run ; diat 

they appeared to he in the nature of a remit-' 

tance of the borrower's money to L$n4on ; and 

that if the plaintiff had not taken more than a" 

reasonable compensation for his trouble, unless 

indeed the mode of payment had been made a 

term oil which (tiaoe the bills would be dis^ 

C6iinted, it was not tt9ury : tluit as to thefaslls' 

of a short dat<^, there appeared to him to be 

very little doubt, that if the hiUs Jhad borne a^ 

T»ry long date, it would have been ^strong 

^dence of a.device to elude the statute ; but 

that, the bills at thirty days seemed to be of a' 

nuddle kind ; and that it was for them to draw^ 

tjie Une.-^The jury fqund a verdict fgr the 

plaintiff. But on its being suggested that Lord 

^^f^frny \o^ M^m^^. y*. Griffitksy had deliver^ 

K 
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ftn opmi<m decidedly contrary to the verdict 
then given, EyrCy Chief Justice, ordered exe* 
Gution to be stayed^ in order to give the de- 
fendant an oppcntunity of applying for a new 
trial.. Aocordingly, upon a rule's being ob- 
tained, counsel Were heard on each side ; but 
the court ^«% lunaniniously of opinion that 
the question had been rightly left to the jury, 
and Iherefbre the rule was discharged (a). 

In adverting to the case of MMthtofM v* 
Griffiths with reference to the one before him. 
Chief Justice Eyre proceeds to say : ** TJte 
V authority of a case said to have been deter- 
^^ mined at nm prhis has been very properly 
^* pressed upon us in the argument. Certainly 
^ the opinions of the judge, who is said to have 
^' decided that case, are at all times entitted 
^' to the highest respect from me^ and from 
** every judge in Westminster^haU ; and I never 
^^ will hastily decide against the advised Opi- 
*^ nioft of that great lawyer. But in my ap** 
^^ prehension we are here debating no ques- 
*<. ticm of law ; we are examining the. evidence^ 
<^. of a mere matter of fact, on an inquiry into 
^^ a transaction between a banker and- bis du&- 
"^ tomer. According to the letter ^thatcasev^ 
** as it hss been Reported to .us^ it- was b^id^ 


' («) Sir B. HammeU ». Sir W; Yei, i Be*, aiid Pnl. U4r 
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'^ thai unless tile payment is made in ready 

'^ money, the transaction is usurious ^-^this 

" would at once * put an end < to the banker^ 

*^ business* Oh the whde d: the case, I tee 

^' no sufficient ground to say that the verdict 

^ 16 Wrong. J thought the transaction -sa far 

^* dbubdul at the trial, that I iR^shed the jury 

** to c<msider, whether the givitlg these bills 

^< on Lornbm yvas not a mere cover ibr an lisu- 

" rious contract. I said^ that if the biHs were 

*^ drawn at a longer date than is usual in the 

" course of business, it ought to be construed 

" as a device : they were the best judges ; and 

"they thought there -was. ilo device: had<they 

** determined the other way, I should not have 

** qUaprrelled with their verdict ; but- I* think 

*^ there is no sufficient reason for grantii^ a 

"hew trial." ' 

From this case, therefore- it wotild appear^ 
tb&t.if the profit gained b^ the discounter by 
the time which the bSlhds to run do not ex* 
ceed a reasonable bompensaticm or comfnission, 
it will be no niore usury than if he* had abso* 
lutdy paid thtf value of the bill to the holder, 
deducting only the iawful interest, and the fair 
remuneration for his trouble. But it follows, 
that the time which the bill has to run must 
be no longer than will afford a reasonable com* 
pensation } for if it be for any considerable 

k9 


Space, it will pl^My b« uwfiiHis^ WhB^ Hmk 
is to be put to t}us time (does not qlearly ap- 
j>ear ; Ijut muftt according to Hammttt v^ Yea^ 
.be left to the jwy's determifiation 4ip<ai the 
particular facts of the cas^ (a). 

Though, however, the law allows a reaapn- 
able conipeiMi^i^ii for the di^^uoti^g ef hills 
aiid notes, yet jit seeops th^t this 13 only on the 
ground of the discounter's heiqg put to troub^ 
and expense in keeping up the estahlbhment 
necessary for carrying on a practice cfinye>- 
Client, and indeed necessary, to the facilitating 
(Of mei*cantiie airangements* Therefor^^ wher« 
v^., Tip/ being a hanker ^ had charged a coia|i|is<» 
sipa of 7s., 64. per fen f. for dis^op.ntjing baJUs^ 
and no evidence was given of his being tput to 
expense, or tp any, cQfisiderable diegi;e^,0f 
trouble in the^ transactions, lx>xd ^Ettmh^"^ 
roughy Chief Ju8tic(^,> was of opinion, t^t the 
defendftnt had been giiilty of usury. The jury, 
however, founds v^rdipt ,fpr the defendant*?-: 
Upon %4 a|»pUcation ibr.a i|ew triala^.the co|i;$ 
Sfteip^d stroifig^y of ppiwQii, th»]t there pught 
tp havf^.bepn a >vei;dict of gijiilty; but.oi|i hmg. 

ireferfied tP.,J^^ ib\ tlw »wd 

that they ^onpiidered themselves predtuded £rp9t 

(o ) See H utcbinfon* qui tarn, v. Pi|ier» 4 Taunt. 6 10 ; and 
iPorr V. StasoD, i East R^p. ffl. 
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granting a new frial in penal actions, excepjfc> 
for a misdirection of the judge (a). 

And where a person having discounted a bill 
for the drawer for £5 per cent, discount* took 
an additional sum for guaranteeing the payment 
(fthe hill by the acceptor y there being no doubt 
of the acceptors solvency j the jui*y £bund that 
this was a shift to obtain d higher rate of in* 
terest than £5 per cent: (6)4 

i. A commission may be taken by a bardar^, 
not only for discounting, but also for acci^t*^ 
ihg and paying bflls for a correspondent out 
of fuiids furnished by the latter ; when the. 
banker mui^t necessarily incur the expenses, of* 
a countihg*house, clerks, &c«, for tranfactkig 
snch ' bnsiness. A commission of £5 per cent 
may therefor^ lawfully be taken by a London: 
banker who is furnished by his correspondent 
with fbnds^ to pay bills previously to their be- 
coming due* For here, as there is no con« 
templatioh of an advance of money either as a 
loan or for forbearance, there can be no usury... 
And even if, on such an agreement, an advance 
of mohey were contemplated, it would ba a 
question for a juiy to ascertain, whether the 


(a) Brooke, qui iam, t^ MiMleton, I €Mip» 445. iSfk 
(&) Lee, qm tarn, v. Ctoni 1 Tauol. 911. 
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eomtnisslon was a 'shift' td obtain more than 
legal interest, or a compensation for the tr40uble 
and expense incurred in accepting and paying 
the bills (a). 

But though a bofiJcer may take commission 
for accepting a bill, this privilege does not ex- 
tend to the acceptor merely in that character. 

Therefore, where a person, on accepting 
bills, took above £5 per cent, by way of com-, 
mission for accepting the bills and accommo- 
dating the maker. Lord EUenborough^ Chief 
Justice, observed, that country bankers - bad. 
been allowed to take, besides legal interest, a 
certain commission for their trouble and ex- 
pense in the discounting of bills ; but that here 
the party was the acceptor of the bill, and the 
commission must therefore be taken as a mere 
cloak for usury (A). 

Where however the acceptor of a bill took 
a premium of sixpence in the pound from the 
indorsee, for payment of the bill a fortnight, 
before it biecame due, the court oi Kings Bench. 

. {a) Mj^tfirm^n p. Cowrie,f 3 Camp, 488. And it seems 
tbat it it tfie castoai at Liverpool for bankers to charge a 
cotomisiion of five shillings per cent, for' money advanced btf 
therm in addition to the interest. Caliot v. Walker, 2 Anstr. 
4d5# Pujfc qu0re as to this custom } 
(b) B^ptv. Lovren, X C^mp. 178. 
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agreed,, that,, though the acceptor had been> 
guilty of a very improper, practic^^ he had not 
committed usury (^). j 

3. A reasonable commission beyond' legal 
interest for extra incidental charges, as for 
agency in the remittance of bills for acceptance, 
and payment, is not usurious. 

Upon a motion for an injunction to restrain 
the ^ale.of a cargo in the Xo/ze/it^n Docks, an ob»* 
j^tion was taken to a claim of lien for commis* 
sion, upop a transaction, which, by the accounts 
that were produced, appeared to be of this na- 
ture. Hanson, the person making the claimof 
commission, having advanced money upon the 
terms of receiving interest at £5 per cent.^ too)c- 
bills upon Hamkurg^ which bijl? hs sent there 
for the purpose of procuring acceptance and) 
paymexit, and a repiittanpe of the amount. The 
cpjpin^ssion was charged upon that transaction, 
llpon its being contended that this was usu«> 
fious, the Lord Cbancelloi: Eldon said, the first 
c^se upon this point was that upon the circuit 
in 3780, Benson \. Parry ^ where IxirdChie^ 
•justice, then Baroii, JEyre, held that a country 
hanker discounting bills payable in London^ 
cpuld not take a commission : but that was $et 
right upon an application to the court. Intake 

(a) Barclay, jm iam, v.-Walindcyi^ 4 E^ i|[U|?. 55< 
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Ae £toto of iSi^ case, as tat m I caa uiidefffttaiid 
fiiem frotti th<6 accotmts that hate been haaided 
up, to stand thus z-^Hanson advanced money 
to these parties, upon the terms of receiTing 
interest } desiring them^ if tbejr had bills upon 
Hamburg, to put them inti> his hands for the 
purpose of sending them there to procure ac« 
^eptance and payment^ in order to bring him* 
sdf home ; taking a reasonable commission for 
his trouble in doing so. That, according to 
modern doctrine, is not usurious ; therefm^ 
I cannot make the order prayed upon this 
motion (a). 

4* When a bill indorsed over is not duly 
fMd^ the indorsee may charge the indorser 
with interest, ei^change, and other incidental 
expenses, bi^yond the amount of £5 per cenU 

Thus, in the qase of Auriol v, Thomas^ the 
plaintifis were the indorsees of a bill <^ ex* 
change, drawn here by G. Campbell, for 2800 
star pagodas, payable to the defendant or ot^ 
der, and directed to O. Mowbray y Esq. at Ma^ 
itas. The plaihtiffi; discounted the bill, giving 
the then current prici of the exchange, which 
"vi^s A^. 6s. per pagoda. They sent it to iMa« 
Stus ; from whence it was returned to England^ 
j^rbteked i^ non-acceptance, and also £qs: noiif 

(«) Baynet v. Fry, li Yes. i^vk 120. 
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; iqicm wfakh tbe pfatiniiffi- liad dii^ 
mandKed and recovered at the* rate of 10^. pef 
pagoda, and £5 per cent, from tiie expiration 
of thirty days after notice to the defendant of 
its being returned : but it being admittefd^ that 
the constant course, with respect to bills re^ 
turned protested from IruHit^ had been to dlow 
at the rate of 10^. p^ pagoda, ivhich included 
interest, exchange, and dt other chwges, ^tie 
coturt thought that there was not any cc^ouribr 
saying that tiifs transaetion was usurious (a)« 

What compeftiBatioii and commiiNion i» rea* 
sonable, upon the negodatton of biUs . of exi* 
change, like the casea<^ agency abeady men^ 
ticmed, it is the province of the jury to dfttw^ 
mine. When they haye ec3a:tte to a decision 
upo^ this poiftf, even though it be adverae td 
the opinion and direc^on of the presiding judge; 
the court will not interfere to grant a new trial, 
unless it clearly appears that the jury have 
drawn an erroneous conclusion, or have wil*> 
fully mistaken. 

As, in a late caae, where Kensington and Ca, 
who were bankerft.in London^ had agreed to 
lEillow certain persdiis to^ draw upon them to all 
extent not exceeding <£20,000, to be running 
at oiie time, taking a commission oi^hsXt per 

^) Alitiol t^. Thomas, 2 Ttttti Rep, 52. 
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cent.9 VIZ. 19^. ;-*aQd; the liMSfprai fbi: which 
this copiiaission was said to be. agreed iipoa, 
wa3 accepting, and paying their correspondents' 
biUs» obtaining acceptance and payment for. 
them^ &c. ; which transactions were carried on 
till the . bankruptcy of Kensington and Co., 
when the balance against thes^ persons, amount- 
ed to <£369,029. I9s. lOd., of which dSS/MX) 
was for commission :---in an action by Kerning^ 
tan's assignees for this sum there was a con-, 
trariety of evidence as to the reasonableness of 
the. commission. Lord EUenborough inclined 
to charge- the jury, that this commission w^a 
usurious ; but left the question to them. They 
found that'it was not usurious. And the court 
refused to grant a new trials although they 
thought that some of the circumstances of the 
case laid a strong foundation for suspicion (ji). 
So many explicit decisions wilt now have 
cleared up a part of the sufcyect which, till 
lately, was doubtful and unsettled. Formerly 
the mere taking of the sum specified in the bill^ 
deducting lawful interest, would have been in 
danger of the pains of usury ;— and even when- 
the courts began to favour the. discounting of 

(a) Carstairs v. Stein, 4« Maule and Selw. ig2. — And see 
the case of Curtis t;. Livesey, there cited^ arguauio ; I^Lg^ 
naU V. Wigley, 1 1 East Rep* 43 ; Mastermua v. Cowrie, 3 
Camp. 48S ; #iid ex.part0 HaafiOD, Madd. Cfa* Rep. 112. 


r 


1S9. 

bills as a mercantile transaction, they, fbrbjad 
the taking of any further sum than the law«i^ 
ful interest ;— till : at length, in favour of thft 
convenience of traders, they have allowed, in> 
addition to the interest, a reasonable compen- 
sation to. bankers and merchasts, for thetrqu* 
ble and expense they miy incur in the variQUS 
negociations incident to paper credit. But 
ifehere the trouble and expense are not ineur- 
red, there the remuneration cannot be claimed; 
and a person who has no right to be considered 
.in a mercantile character, cannot avail him- 
self of such a privilege, any more than by a biU 
drawn at an enormous length of date, he. cam 
receive at once security for the principal and 
interest, by the advance of a sum comparatively 
small [a). 

Section XIII. 
For prompt Payment., 

The , consideration of the present subject 
might have been unnecessary, but for one case 
decided by very high authority. 

Berrlngton and others carried on business 
in partnership, as cotton manufacturers, until 
March ] 797, when they became bankrupt. 

. <a) Marsh v. Martindil^, 3 Ba9« and Pul. 154,, 
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111 1796, shortly After they eomtneticed busi- 
aMNb they agreed to bleach their goods with 
the petitioners, who were bleachers id the 
county of Lancaster^ upon these terms : that 
die petitioners should send in their running 
account at the end of every three months, and 
if the bankrupts should pay immediately, then 
the petitioners agreed to deduct, by way of 
discount and damages out ' of the account so 
sent in, after the rate of SOipet cent, fer such 
pronq»t payment. Under this agreement, the 
accounts were regutady sent in aiid paid up 
to the 1st of Oct^et 1795, when the account 
Ibr the preceding thr«e months was sent fn» 
amounting to £317% la^^ 7\^%^ Which the 
petitioners could ndt obtain payment. They 
Continued, however, to bleach for the bankrupts 
till the latter end of December foUbwing* 
Their demand from the 1st of October to the 
end of December^ when they ceased to bleach 
for the bankrupts, amountai to ^409* 15^. 
lOid.^ of which no account had been then 
delivered. 

The commissioners refused to allow more 
than five per cent, discount under the agreement 
for the accounts remaining unpaid ; upon which 
the petition was presented, praying that the 
petitioners might be admitted creditors for the 
surplus dis<N>*iit, accordihg to the i^eeinent. 
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The petitMNQ )Was sui^pprted by si^Msmt^, of 
^mioent bleaph?r/if ^ to thf^ ^ci^stpini^ t|u| 
trade, to allow large discounts, viz. 20, 25^.smd 
99'fier fe»t^ .: i^id for the petition, it was argi^d, 
^^ tbat. there i«t8>w> S^owd to t^t^ine.a loan waa 
intended to be covered .by tbii^isontract. Two.or 
tbjcee|iayiBDe«ta v«re n^de jvromptly } by wjhipb 
ttie pietitioaeri perfwrned^tb^ir; {wrt ; aad by the 
oature and fubitimce of the contract^ the idea 
of a loan is ve^pf^tivfd* To amke a contrad 
usurious, there must be a loan of money, ^ar esj 
mer(;b^»diZ€», ^r other i^mmodities, to be Te-> 
fiai4 or rertOf ed» to the lender, with higher in« 
terieii^ tMn.Abe 9ti|tttte it^ws* But this was 
the: very re?«t»B.. of ^ usury, rk. a contract to, 
tako lesS)ibwi tbe jT^idebt, in order to acce-i 
iMatftib^p^yiNsat^mthertihan^g time for it.. 
l%MnQ^m^!kQiT90!&rm sweater interest than 
the Uwialloinrs, wbdi^tbe borxoyra ba^ it in hia 
pm^^ (to. rfl|Miy^tlie^f!H:im;i|>9J5 without interests, 

Id; A tioiie icertalir^ vf^^ ^reement^ 

ei^iaaU J ;tD ^ fii^r tH« ^ (n*incip4i with in terent 
above ^re per cent.: if that were not usury, 
i^e,;was ;;ap rf^a^TV v^by the bankrupts should 
npt be bound by ±\mp,^^m^UM$s according to tber 
epurse of their tptden Tl^eifas no doubt that 
A greater discount than five /r^ cew^ is allowed 
between traders. J^foifer v. Edwards goes far-' 
ther than the prei^enty ifhich was Uke the c9^^ 


of a composition. Es parte Bemet («)/* The 
feonnsel for the lusisigtiees were sb^pped b^ fH^ft 
court, and 

Lord Chanc^or RasHi^ tei^-M That tm^o^ 
^^ a gold irefiner, upon wktch Fieyer V« K^bMrds 
^^ aro9e» has been turned lAtft a co'i^er fiMT usury s 
**the custom of the trade eannoft )QMk(e the 
<* debt more than the money really ad^nc^d; 
" with five per COT/. The creditor loa^nnot have 
^ more than five per cent. The commissioii^rB 
♦• have done rights** - 

The petition was tbei^efore disioissed (6). 

it will be easily perceived that this case, as- it 
at present stands, is unintelligibfe and defective ; 
and that the &nly way in which it can be cl/^ared 
up, is/ by supposing that tfi(e sittn^ credited are 
only the amount of the gross 4xtigm9^ changes; 
minus the discount to be altolvl^ f6t Mimediate 
payment; and thiftt the pedtioiierd, by th^ir. ap« 
plication to the couH;, demanded^ that the Mim 
so deducted should be added oii;for defect of sucti^ 
immediate payment; So that they appeared ii^ 

(a) 2 Atk. 527«— Sewen v» Musson, i Veiii. 210. But 
there cau be no doubt that a composition is legieil; altlioiigh 
the acceptance of a less sum. is no bar to ah action for a 
greater, unless the composition be by deed. Heathcote v. 
Crookshanks^ 2 Term Rep. 24. Fitch v. Sutton, 5 East, 
Rep. 230. Steinman v. Magnus, 1 1 East Rep. 390. 

(i) Ex parte Aynsworth, 4 Ves. jun. 678. 


the light of persons who had originally ehargeid ft 
specific Sum, and who, upon forbearing this foi 
li certain time, clainied SOi per cent refnnbera- 
tidii^ 'for their forbearance. 

Now, in or^i- to sustain their demand, thd 
case of Fbh/tr v. Edwards (a) is appealed to ; 
knd as it Was in the power of the debti>rs td 
have defeatc^A the interest (or discount, as it 
is liere catted)/ ft is itisisted that the creditor 
must be alldwed tb charge higher intereiit thanf 
^ J a doctrine, however, to which the Chan* 
cellor'does not assent; but having observed 
ths:t Ifdyerv. Boards hetd given rise to usu- 
rioHs '^transactions, :4^iver» it as his opitiion, 
that no more thsinSkperceni.'tisn be allowed. 
' .^Wb qii^stiof>s> thter^6r$, arisre upon this; 
lit, MThethc* thSs cttse iis to- 1>e considered as 
overtilMing Ijohi Mmsfiild'^ decision in Flayer 
V. Edzvaf^ch; aiB* Sdly^ :wW0ther it i* illegal for 
a tradesman upon the sale of goods to take oif 
i^^t£Sper'€trtt discount for prompt pay- 
Hlent. 

T 

' 1 . lii Ftoyet v. Edwards, the goods had been 
sold at a cCTtain price, which was to be forborrf 
rortht^ee months, Withoui(as it appears) any in- 
terest or remuneration fol- sucK forbearance ; but 
if the debtor did nbt pay the jprice at the ex- 

( fl ) Ante jg, and Cowp.' 1 1 2. 


piration of diat period $ if he chose to mcrease 
Ihe time of forbegrance ; he was to pay for this 
increase after a rate greater than the statute 
allows. But that he might lawfully do this ia 
dear from a string of unshaken decisions ; and 
though Lord Mansfiekfs judgment seems to pro^ 
eeed upon the ground of its b^ing a bonSJide. 
8ale> and no loan^ still the principle of the pay- 
ment of interest being optional with the debtor^ 
wd its defeasibility being in his power, waa 
adverted to, and may be considered as su|Gici«nt 
to support the decision. — ^In JynswortVs q^, a 
similar agreement existed. A debt was ahiiQr 
lutely incurred; — and whereas, on the one 
hand^ the debtor was at liberty, by immediate 
payment, to exonerate himself from the pay- 
ment of all forbearance-money ; so on the ptjtifir 
hand, if he did not avail himself of this Ub^^s 
but acquiesced in the payment^ he was to give 
90i per €etU.j a mere penalty for his default; i 
and wfaieh therefore puts the case precisely <^ 
the same footing with the cases upon this pointy 
£rom Burton's case down to Flyftr v. Ed^ 
wards (a). There can be nodoubt^ theref<ir^ 
thoisap^^ing Jjfnmorth's case tohave beenfthat 
I have ventured to suggest, it is in direct contra*^ 
diction to all the authorities upon the subject j; 

(a) See Section VI. 


and mtimt he^fMkmmx^&ts!^ Mojfer and ful- 
Wii?^ slopes without destroying that whole class 
of decisions. If, however, all that is meant bf 
itJs^ that where a dd^tis incurred, a customf of 
tirade t^nnot authorize the talK;ifie of more than 
£S,per, cmUj it will be seen that.diis do^rin^ 
is fuUy reof)gnized md^siippprted bjr Lord 
Mmf^ld'^ decision^in thegold^wlre case. As 
to hi9 Lot dsjiip^s ppiiiii^ having been used as ja 
cloalf.for v^yayr that of course imtst always de^ 
pend upon the particular mUaure x>£ tibe; trana- 
action, and must, at law, be a qcmrtion fm the 
j^y (fit). 

k^. That the dedueting 4>f more thui five^^r 
emUieAmest on account of prfmpt-p»)nlimit is 
u^mciis, can scarce^ be deduced^ froth any 
thinif Jthat arose in iAtfnsuforth^B dMsOi For 
th«|]^iin>patnt ofipzinoiple, stjiUn the 

«^€li4hhig> wh^er the mtix9bove^pir.am. 
HdeiiKStod. by thesdiler'attbe time of^pay« 
iifi«a^ ot whe&er the thing be resold on credit; 
and f#r that credit an additional sum^ be after-^ 
wards paid by the buyer, yet as it must be at 
the iopftiim. ^itheirbuyer whether ;he will pay 


./ # 


tf 


(ayTii9, marginal abstract of the case txptarte Aynsworth 
is this, ^<. Under an agreement to take off a discount above 
^ 5 per cent, for prompt payment, though iiccOrding to the 
*^ tustom ttffthe trade^a creditor cannot^ upon failbre^ charge 
<' more than 5 per a^.'' ^ * 
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mue- or lesft^ ia suit \m own c<Hivetiieaee) It wS 

tf' oases* 

Unless^ therefore, it is to be understood that 
the case cjf parte Aynsxvorth is subversive of 
Burt(m*i^ case, and of the decisions depending 
thereon, we may fairly eondude, that no 
abatement on the ground of prompt payment 
6an be usurious ; excepting always those casear 
tirhere the abatement may have been intended 
as a cover dfor ^sury. 


* ' ... 

, ; Sj^ctjion. XIV. 

• * V 

Of Compotfvd Interest. 

^CimtratttB £ir comyoufidinteffeflfty (whkj^fligir 
flHttes tile adding of die gixma&g inteiMt ^UMkf 
somi td> the ^^m itself^ and then the takiiig 0f 
iivterest upon dirs^^aQcumub^on,))have in^ equify 
been considered illdgal, and witiim tiie slataite 

■9ir^ !E%09»a^ itll^^r bad^ in some' jnoiigagea^ 
inserted a covenant,^ that if the interest were 
not paid punctually at the day, ft sho]tildy from 
that time* and so oh from . time to time, bp 

a bill filed, the Lord Chancdlor HaneoMri jse. 


hei^sA die niortgagotB a^ost the covena^ it 
taguBt and c^pres3iv€^ ^). 

Thte Earl of Yarmouth ma^ a mortgage 
to Jjmd OsMuUi^f "with a provisory that if the 
intereM; was bdbmd frix months^ then aocfa 
interest dicmld be aetounted principal, and 
cantjr int^est. Which clause. Lord Chancellor 
C&wper decreed ^^ to be vain^ and of no use,*" 
saying, ^^ No precedent has ever carried the 
advance of interest io far; an agreement, made 
lit the time *f the mortgage, will npt be snf« 
ficient to makei future interest principal; but 
to make interest principal, it is requisite that 
interest be first grown due ; and then an agree- 
ment concerning it may make it principal {b)''l 

From opinions, hc^9reter, of the highest autho- 
rity, it should appear that the decisions upon the 
illegality of compound interest apply to cases of 


(a) Sir Thomas Meers's case, cited by Lord Chancellor 
Talbot in Bosanquett v. Dashwood, C«u Temp. Talb* 40* 
Vide, Sast India Co^ipany V. Atkyns, Com, Rep. 349^ 351. 
Bros^ys o« Marei^pft».Mo8. 047* 1- Ou Ca..329. 2 Ch. 
Cs»«sii. • Sed vide «(iatr. Howard «^ Harrii^ t Y^* 19Q« -- 

(fr) Loid Qttublm v. JUffr4 Yarmoiub,,2.S|dk. 440. . f 94 
IbW ai^bfequ^iit.agrf^ia^Bt niHi^b^ m wiritwg, j%>}|^ by,^ 
parties* Brown v. Barkham, 1 P, Wms. 6^3* But equity 
^1 relieve sg^mt sacfa subsequent contracts if itbe oppr^s* 
MTt. Tbonihill V. Evans, 2 Atk. saa 

1,2 
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landed secarity only, and not to mere personal 
agreements. For in Morgan v. Mather (a). Lord 
Commisdioner Eyre observed that Lord Thur* 
Itm had said that compound interest was never 
to be allowed but upon the ground of a contraci 
hetxveen the parties to allow it, either express, or 
to be inferred from the natul*e of their deal- 
ings; as if it was the course of the trade in 
which they were engaged that compound in- 
terest should be allowed $ and thence to be in- 
ferred, that it was their intention to allow it j(6). 
And he added, ^^ I have no doubt there may be 
*^ a previous contract for compound interest." 
Lord Commissioner Ashhurst also observed that 
compound interest may be allowed, where there 
is a contract for it, or where it 13 the usage 
of the trade. However, the court desired not 
:to be understood to have laid down any tUing 
upon this subject of interest, as with relation to 
mortgages. 

(tf) 2 Ves.jun, 20. 

(i) Upon an application to the court for interest upon in<- 
teresty Lord ThurioWf C« said, '< My opinion is in. favour of 
<< interest tipon interest ; because I do not see any reason, if 
** a mtisa does not pay interest when he oughts why he should 
** tiot pay interest for that also. • But I have found thecourt 
** in the constant habit of thinking the contrary, and I must 
*^ overturn all the proceedings of the court if I give it/^ 
I Ves.jun. 99. 
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- 33ut Mdiere, upon a petition > to be ;adimtted to 
prove under a commission of bankruptcy, it' was 
objected, that, in ' settling accounts^ half-yearly 
interest had been turned into principal; and, 
cm the other side, it was contended, that, ad- 
mitting an antecedent contract for compound 
interest to be illegal, parties might settle ac- 
countS) even half-yearly^ upon that principle. 
Lord JEldon, Chancellor, said, " As to the ques- 
tion of compound interest, it is clear you can- 
not d priori agree to let a man have money for. 
^^ tvirelve months; settling the balance at the end 
^ of six months J and that the interest shall carry 
interest for the subsequent six months ; that is, 
you cannot contractfor more than five j^^r cent, 
agreeing to forbear for six months. But, if 
" you agree to settle accounts at the end of six 
'^months, that not being part of the prior con- 
''tract, and then stipulate that you will for- 
" bear for six months upon those terms, that 
" is legal. So this is legal between merchants j 
" where there is no agreement to lend to either, 
" but they stipulate for mutual transactions, 
^^ each making advances ; and that, if at the 
"' end of six months the balance is with A,, he 
^^ will lend to B., and vice versa. That sort of 
" transaction has taken place. I admit, gene- 
** rally, that cannot be applied to the case of a 
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^^ real security ; and you may not, when tfae 
** debt comes to a certain sum, take a real we^ 
'< cttrity and ^ve per cent^ I do not know if that 
^< will do in a mercantile transapti<fti. It ia not 
^^ enough to say in this case, that these accounts 
*' haye been set)tled from half-year tp hal&year; 
<' and therefore it jb legal to tidce ipterast in this 
'^ 'way } for the transactions may be evidence of 
" previous agreement (a).** 

So, where the defendants were sued )iy their 
bankers for a balance pf an account ; and it i^- 
peared that every quarter the bankers struck a 
balance, in which were included the principal 
sum of money advanced, all interest due upon ^, 
and a commission of five shillings for every 
.£100 advanced: which balance at the end of 
the quarter, having been handed to the de* 
fendants, was converted into principal, an4 
made to carry interest j—-th^ court o£ Hxcher 
quer declared themselves strongly of opinion 
that this case was not usurious, but that the 
striking of a balance everv quarter brought it 
to a fresh agreement at the beginning of each 
quarter, to lend the sum due (A). 

Whatever, therefore, may be the distinction 
between mortgages and personal contracts, with 

(a) Ex parte Bevan. Q Ves. jun, 223. 
{b) Caliot V. Walker, 2 Anstr. 495. 
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p-eepect to the legality of a previous contract for 
^ompouad interest^ it seems clear, that wh^n the 
interest has once accrued, and a balance has been 
settled between the parties, they may lawfully 
iBgree to turn such interest into principal, so as 
to cj^ry interest injuturo (a). 


(a) By such an i^reement a higher interest may be ob« 
Gained than five per ceni.\ for supposmg the adding on of 
the interest takes place every quarter, instead of £5^ the 
lender will have received at the end of the year^ for the 
loan of £\QO, the sum of £5. U. \0^. and a fraction \ and 
by increasing the pauses and periodical calculations, the in- 
lerest would be somewhat increased* But the highest in- 
terest to be obtained by this method of reserving interest at 
iveper cent., payable at the shortest intervals, is somewhat 
less than £5. 2s, 6id, per cent, per ann, — By adding on the 
interest at the end of the year, and so continuing to convert 
die growing interest on the annual principal and interest 
into principal, a sum will double itself in little more than 
fourjteen years ; which i% would not otherwise do in less than 
jtwenty. 
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Section XV. 


Where Foreign Interest is to be taken. 


The legality of taking a higher interest than 
^weper cent, upon contracts made abroad having 
been already noticed, it remains only to mention 
the principal decisions upon this head- 
In Eleins v. the East India Company (a), the 
. plaintiff was possessed of a ship, and the agent 
pf the East India Company in the East Indies 
bought . the ship and the cargo in her of the 
commander, who had no power to sell her. 
Upon an issue, the ship was found to have been 
of the value of e£3000, and the cargo about 
£600 1 and it being insisted that the plaintiff 
ought to have the interest of this money, and 
that the interest ought to be Indian interest 
(then about 12 per cent.); Lord Chancellor 
Cowper observed, that since a man, when he 
has money by way of loan, ought to pay inte* 

{a) 1 P. Wms. 395. 
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test ; when he detains another's money from 
him wrongfiitty, he ought di fortiori' to answer 
interest* And therefore, as th^ 'transaction 
happeived in IruUaf when the agent of the de- 
fendants must he presumed to have made the 
common advantage that money yields there, 
his lordship ordered that the company should 
answer the interest of that country; hut 
that, as th^ money was to be paid here^ the 
charge of returning it from India should be 
deducted. 

And a bill payable in India, when returned 
hither protested for non-payment, may lawfully 
carry Indian interest (a). 

But Indian interest, when made principal 
here, can only carry English interest; and 
therefore after judgment had been obtained in 
an action on a bond for <£1000, conditioned to 
pay £600 f with Indian interest, the court of 
King-s Bench ordered Indian interest to be al- 
lowed up to the signing of the judgment, but 
thenceforth only £S per cent, on the accumu- 
lated sum of principal, interest, and costs (b). 

And it seems that interest will not be allowed 
in the courts here, upon a transaction which 
would in England carry no interest, merely 

(a) Attriol V. Thomas,! Term Rep. 52. 
{h) Bodley v. Bellamy, Bl. Rep. 267.— Same c&Be, called 
Bodily V. Bellamy, Borr. Rep. 1094. 
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sible, bring together the sum of these cases, in 
order to ascertain what are the requisites to 
forn^ an usurious transaction. 
^ In order to render a contract usurious, there 

must he, 

I. A loan, either express, or implied. ' 

II. An understanding that the money )ent 
shall be returned at all events. 

III. That not only the money lent shall be 
returned, but that for such loan a greater in- 
terest than £5 per cent, shall be paid. 

And, I. The word " Loan" must not be too 
strictly construed. For there are many cases 
in which, though no loan originally occurred, 
yet by some subsequent agreement between the 
debtor and creditor, usury may be generated ; 
and it should always be remembered, that the 
statute lays as much stress upon the word ^^for- 
hearance^ as upon the word " foan." And 
however some of the older cases may be con- 
strued, it now appears clear, that where mo- 
ney is owing upon any kind of contract, and 
forbearance is given for such debt upon the 
condition of receiving more than £& per cent. 
forbearance-money, such a forbearance is as 
much usury, as if the sum of money had 

betweod taxed costs and costs out of pocket, in considera- 
tion of time given for paying die de1>t recovered and costs, 
it is not usury. Baraett o. Stone, 3 Esp. N. P. C. 209. 
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been absolutely lent upon a contract to pay 
more than legal interest. *' It is not necessary 
to the creation of a loan, that money should 
be. paid on one hand and received on the 
*^ other ; for the circumstance of a man's mo- 
ney remaining in another's hands, in conse- 
quence of an agreement made for that pur- 
** pose, win equally constitute a loan (a)" 

But in such case, it is necessary that the debt 
be absolutely inciurred, and not merely resting 
upon an executory agreement, the execution 
of which depends upon circumstances that may 
never take effect (6). 

But though forbearance upon a debt incurred 
by any leg^ means will give equal room for 
usury, a great distinction must be made be- 
tween a loan and a sale. For if such sale be 
Teal, and not intended as a cover for usury, the 
mere circumstand^ of inequality of price will 
never bring the transaction within the statute* 
Therefore where an annuity, or where goods, 
have been reajly sold, although the vendor is 
sure to receive a greater profit than £5 per centy 
lie wiU not be chargeable with usury. 
* It may, however, sometimes happen that the 
trimsacl^on may assume a form, which may in- 

(a) €owp. Rep. 113.— 1 Vcz. Ml*^ Term Rep. 425. i 
(6) Spurrier v. Mayods^ 4 Br. Ch. Rep. 28. 
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duce Bospicimi, tiioogb tke parties nu^ ksiw 
been very wide of any immaua intent. The 
quertioB, therefore, of a culpable intention must 
always be open to the c^nion of a jury j while it 
is the exclusive province of the court to decide 
as to the legality of the transaction itselfl 
Where more than £5. per cent, is received or 
bargained for by the very terms of the contract, 
no doubt can exist as* to the fact ; Imt where a 
contract has been made,^ whi^b, though it be of 
a suspicious aspect, may yet by possibility be 
fi» and honest, it witt b*. necessary to caB up<m 
a jury to determine its chajn^ter. 

II. l^re must be a Mntract for the return of 
the money at all events. For if the return of 
the principal with interest, oe of the principal 
ettly, depend upon a contingency, there ean^ be 
nO' usury ; because that which may never be 
received,, cannot be said to be forborn for anry 
gi^en time. But if tiie contingency extend ooij 
to the interest, and the* principal be 'beyond tbe 
reach, of any hazard, the lender or forbear er can^ 
in sndb case, lay no dahn* to- interest* abeve the 
legal rate, without being gmity of usuryv But 
a distinction is to be observed betwa^> a con- 
tiageacy merely affecting the interest^ and an 
option which the debtor has of defeating the 
pftyment of any inter^t by a periBntrmaBce of 
sonfe act stipulated for at the creation of the 
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eabtfact ; ftr wben such an option iis gtvteti^ an^ 
die creditor either neglects or refuses to avait 
kiinself ci such eonditiony the law insists upon» 
his paying such additional interest, as a ffenalty 
for his iieglect <h* refusal. 

Upon tbe consideration of the hazard whicb 
affects the principal, the advance of money by 
way of insurance, bottomry, post ohitj or an^ 
nwty,- has been sanctioned by the courts^ But 
in all these eases, it should be clearly seen that 
no usiafious transaction is concealed beneath 
such aa we thus favoured by the law. For then 
no.lbrn!rwill protect the contract; the substance 
must be taken into coi^sideration ; and any usu^ 
rious iiitention will vitiate an insurance, ot an 
annuity, as much as if there had been^no such 
disguise assumed by the contract 

III. There must not only be a contract that 
the money shall be returned at all events, but 
also that it shidl be returned* with more than 
lawl^ interestr 

And this part of the agreement must be with 
the ftiH consent and knowledge of the contract- 
ing parties j though if a transaction be entered 
into, which isj in point of law, usurious, it will 
not avail the parties that they were ignorant of 
<fce law, provided they entered into the con*' 
tract with their eyes i^en («). And it does 

(a) Marsh v. Martindale, 3 Bos. and Pul. 154. 
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not matter whether the illegal iaterest is to be 
paid in money or goods; or whether the traas* 
action is a transfer of stock, or a sale of goods ; 
so long as the lender gains more than five 
per cent, for his forbearance. — Yet where 
trouble, or expence, or inconveiuence is ^is- 
tained by the party advancing the ^money, the 
law allows of a reasonable compensatiop for 
this, in addition to the interest becgpiing doe ; 
as in the case of brokerage, or in the ne^cia- 
tion of bills of exchange. And {thoiighat will 
be Usury, if the interest be received bj^foie the 
expiration of the time for, which, the principal 
is forborn, yet the mercantile qi^tpip:; of dis* 
counting bills of exchaii^e will b^jsanpfioned 
by the courts ; unless, by being carri^.intp the 
extreme, it enables the parties to advance and 
receive a large sum of money without any ade- 
quate forbearance ; especially where the cha- 
racter of th^. parties is other than mercantile* 

And where interest has once become due, it 

• «... ' 

may, if unpaid, be added to the principal in 
arrear, and carry future interest upon the gross 
sum. 

An exception to the restriction to £5 per 
cent, must be made in favour of contracts, 
which have arisesr in foreign - coijintrie^,, and 
which are allowed to carry the; established in- 
terest of such country, And even where the 
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security is executed in this country by the par- 
ties here resident, upon lands lying in Ireland^ 
or the West Indies^ the interest of those par- 
ticular places shall be allowed ; an indulgence, 
which is created by statute, and which extends 
pnly to rcalj and not to personal^ securities. 


Such are the qualities essential to constitute 
usury J an offence, Which having first become 
odious from religious prejudices, at length be- 
came the object of political consideration, and 
parliamentary restraint. And as at first the 
taking of any profit upon money was denomi- 
nated usury, so afterwards when such profit was 
authorized by law, the profit was termed interesfj 
and the illegal excess alone retained the odious 
name. — ^When the circulation of money was less 
free, and the means of borrowing less easy, the 
restrictions were less severe j but as the circula- 
tion and facility have increased, the restrictions 
have increased also ; till at lengthy instead of the 
ten per cent, of Henry the 8th, the legislature 
of Queen ^7272^ have settled the rate of interest 
at just one half that sum. 


u 
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PART !!• 

OP THB AVOIDANCE OF, AND RELlEr AGAINST, 
USURIOUS CONTRACTS AND SECURITIES, 

THE second provision of the statute of Anne 
naturally brings us to the consideration of the 
contracts and assurances, which are void upon 
the ground of usury^ and of the means of ob-^ 
taining relief against them« I shall, therefore, 
collect the decisions upon this branch of the 
subject in the following order. 

Chapter I. 
Of the contracts or securities which are^ or are 

not, void for usury. 
Sect. I. Wheye the contract or security origi- 
nated in usury. 

1 . As affecting the parties to the usury. 

2. As affecting strangers. 

ll. Where a new bond Jide contra<!t or 
security is made, qfier an usurious 
contract or security. 
1. With the original parties* 

3. With strangers. 

IIL Where an usurious contract or secu- 
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rity is made, after a bond fide con- 
tract or security. 
IV. Where there is a bond to save harm- 
less a surety. 

Chapter II. 
pf the avoidance of a contract ,pr security for 

usury. . . 
Sect. L Of usury as a defence. 

II. Ofrelief against usury at law. 
III. Of relief in equity. 

1^ Where the contract is strictly usu- 
rious. 

2. Where the contract is not strictly 
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CHAPTER I. 

Of the contracts or securities which are^ or are 

not, void for usury. 


S£CTION I. 


t ' 


Where the contract or security originated in 

usury. 

1.-45 affecting the parties to the usury. 

Every contract, assurance, or security, 
which is founded in usury, is ipso facto void, 
and can never be rendered valid by the subse- 
quent act of the parties (a), and it matters not 

(a) Per Williams, J. 1 Bulstn 17* — Not only are usariouf 
contracts void in law, but even hard and unconscionable bar- 
gains, not absolutely usurious, are looked upon by th^ 
courts with an eye of great jealousy and discouragement.-— 
After the determination of Floyer v. Edwards, (Cowp. 112* 
Ante^ p. 79«) ^^^ Plumbe, an alderman, who was bead 
of the Goldsmiths' Company, brought an action against 
Carter, one of the gold refiners, Jbr money had and re" 
eeived, to recover the surplus arising from the allowance of 
an half-penny an ounce per month above the principal and 
legal interest due. The defendant paid into court the prin- 
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wb^er or no the contract^bc carried into exe- 
cution so as to render the receiver amenable to 
^e penalty of the statute; the usurious cour 
tract or security is extinct at its very incep- 

€ipal and interest at five per cent. ; therefore the only quea- 
tioa was, as to the surplus. Lord Mansfield was of opinion, 
that though the taking of more than 5l. per eent. did hot» 
under the circumstanceSy amount to usury, yet it was taking 
a hard and unconscionable advantage ; and therefore it ought 
not to be assisted in an action for money had and received, 
which is an equitable action, founded in conscience under 
the particular circumstances of each case* And therefore 
he directed the jury to find for the defendant. Plumbe o. 
Carter, Cowp. Il6. — Again, Brooke, wanting to purchase a 
parcel of goods which had been distrained for rent, but 
having no money, applied to Jestons, who lent him £45 
fipon his note of hand pojfMe on demand ; at the sane time it 
was agreed, that Jestons should have^^^^^ neat prqfifs 
which should be made of the goods upon the re-sale of them, 
over and above the note of hand : Ttoo hours after the sale, pay- 
ment of the note of hand was demanded by Jestons, in order 
to force Brooke to sell the whole of the goods to him ; and 
as an inducement, Jestons offered him ^3 profit, which 
Brooke refused, and sold the goods afterwards >fer £5 profit. 
Jestons paid the £A5 to the landlord, by Brooke's direction, 
and put a man into possession on the; night of the sale. The 
note was repaid about a week afterwards. Jestons then 
Jbroiight aa action of money had and .received, to recover 
^2. ' 10s. the half of the neat profits for which the goods were 
re-8old. Without deciding whether this transaction was 
nsurio^s, the Court of K. B. thought it a case of great 
oppressum, and that the party therefore QQttld not recover. 
Jestons V. Brooke, Cowp« 793. 
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^Qn ifi)^ And apeordiog to <me nuthofity* tliis 
is nQfc the f&^t of t|i$ stotuto aUme, but, ev^ 
4it oommoia law, usury nYoided the eoQtraot (k). 

Therefore if a m^n take a bond from Ml- 
other for the payment of a certain sum, with 
^xceibive interest, although id fact he only tak€ 
the principal with legal interest, stiU the bond 
*wiU be void (c), . 

So if a fine be levied upon an usurious con- 
trs^qt, it miiy be avoided by averment of the 
statute {d). 

And where money had been lent, fbr secur- 
ing which a lease was made, conditioned for 
the repayment of the principal j and by a fur- 
tjier agree{n,ent the lender was to receive mii- 
rious interest ; it was holden that the lease was 
void, although it was only taken for the pay- 
ment of the principal money, and not for the 
payment of the interest {e). 

So a Judgment given upon an usurious agcee- 

{a} Brown v. Fukbye, 4 Ledn. 43.— 'Body v. Tasself, S 
LeoB. 205.-^Per Tvrisden, J. I Mod. 6^.— And see Becher*! 
cttse, cited nr^guendOf in Reynolds v. Clayton, Moore's JRep* 
397 3-^and Shep. Touch. 63. 

(b) 01i?er v. OKver, 2Rol. Rep. 46g.^-^AnA fleeSattndef* 
son V. Warner, 2 Rol. Rep, asp.'^Same ease, Pak». 2ffl» 

(c) Bvown V. Fulsbye, 4 Leon. 43* 

{d) Fermor's case, 3 Co. Rep. 80. a.-^And see Dodd v. 
Ellington, i Rol. Rt;p 41. — Same case, Brownl. igu 
{e) Roberts v. Trenayne, Cro. Jac« 507* 
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mentj vrhere part of the agreemetit is to have 
^ judgment, may be avoided by auditd quereldj 
by ^ire facias^ or by the interference of the 
€(mrts (a). Therefore, where it had been 
found by verdict, on the trial of a feigned issue 
directed by the court (A), that the warrant of 
attorney to enter judgment was giveli in con- 
sequence 6f an usurious contract, the Court of 
Common Pleas ordered the judgment to be set 
aside, sind the warrant of attorney and the bond 
whereon the judgment was entered to be deli- 
vered up, and the plaintiff to pay the costs of 
the application (c). 

And in a subsequent case, the Court of Cam- 
mm Pleas set aside a warrant of attorhey and 
judgment given to secure a loah which was 
^worn to be usurious, in order to bring the ques- 
tion of usury before a jury ; but they refused 
to order a bill of exchange to be delivered up, 
which had been given to procure the defend- 
ant's release out of execution on the judg- 
ment (rfjf. 

In debt on bond, the defendant, after oyer» 
pleaded that it was an usurious contract. Sac. 

(a) Borlof Oxfordfs case, 1 Cb. Rep, *g, and Harnibg v. 
Castor^ there cited* 

(h) Barnes, 277. 3d Edit. 

(c) MadkiB V. Detaval^ Barnes, 5%. 3d Edit. 

id) £dAH>B«oi» 9. Popkin, 1 Bos, and Ptd, 270* 
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and upon evidence it appeared that the wife o£ 
the plaintiff used to lend money to be paid by 
the week, and that she lent to the defendant 
£2,0. to be paid by 20 shillings per week, and 
one shilling and sixpence per week for interest^^ 
'Lord Chief Justice Holt ruled that it was an 
usurious contract ; and that though it was not 
•sufficient to charge, the husband criminaUter, 
yet it was sufficient to discharge the bond civi-: 
liter J and accordingly it was found for the de* 
fendant(fl). 

And if part of a security be for a valid debt, 
and part for an usurious transaction, the whole 
will be infected. 

Thus, where A.y being indebted to B. for dif^ 
ferent usurious loans, applied to ^. for a further 
advance, which JB. agreed to make, at the legal 
rate of interest, provided ^'s father would give 
his security for it, and also for part of the pre^ 
vious debt, to which ^'s father consented, and 
accordingly accepted three bills ; the two first 
of which happened exactly to cover the amount 
of the legal debt; in an action on the second 
bill, the Coutt of Common Pleas held, that the 
acceptances, having been given partly as a se- 
curity for an illegal debt, were all attainted with 
the illegality, and were therefore void (b). 

(a) Barnet v. Tompkyns, Skinn* Rep. 348. 

(b) Harrison v. Hannel^ 1 Marsh, Rep. 349* 
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*But as a mere mistake by the scrivener oi 
agent who makes the contract will not render it 
usurious (a), so it follows, that a mistake in thie 
bond, or other written security, will not avoid 
it (4). * 

2. As affecting strangers. 

Not only are usurious securities void as be* 
tween the original parties, but the illegality of 
their inception affects them, even in the hand$ 
of third persons, who are entire strangers tq 
the usurious transaction. 

In ElUs V. Warnes (c), where the plaintiff dcr 
clared upon a bond for <^200, and the plea was 
usury J it appeared that the defendant being in- 
debted to on^ Alder in ^100, agreed with him 
iFor the forbearance of that sum for a year, that 
he would give him «£30, and make a bond to 
Alder of <£60, for the payment of the said £30 1 
accordingly, he and Alder entered into a bond 
to the plaintiff for the payment of the £ 100, and 

(a) Ante, Part I. Chap, IL Sect. II. 
. (6) Buckley v. Guilbank, Cro. Jac. 678.— Same Case, 
2Rol. Rep. 414. — Clarke's case, cited 2 Rol. 414. — Prescot 

«, Cro. Jac. 646.— Nevison v. Whitley, Cro. Car* 

501.— Ballard 0. Oddie, 2 Mod* 307. — ^"^h v. Bnckingham, 
2 Vent. 83.— Buckler v. Millerd, 2 Vent. 107.— Booth v. 
Cooke> 1 Freem. 264.— Glasfurd v. Laing, 1 Camp. 149. 

(c) Cro. Jac. 32< — Same case, Yelv. AJ. Brownl. 85. 
Moore, 752., and cited 2 Mod. 27gif--Sce also Robinson v. 
May»Cro.J£Ux«^9. 
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therefore the bond, it was argued^ was v^id. 
Three judges^ Gamdjf^ Yelvertany and Williams^ 
held it good ; for they said^ ^^ that as on the one 

side it may be said to be the means to d^raud 

the statute, so on the other side it may be ^ 
^' greater mischief to a true creditor, when he 
^^ shall take security by bond, with sureties for 
^ his money, if it should be examined whether 
** there were any corrupt agreement betwixt his 
<^ creditor and his sureties, whereof he cannot^ 
*^ by intendment, have any conusance; audit 
^' would be a means to draw in question every 
f* debt, and to punish one who is not privy to 
** any corrupt agreement. '* Fenner, Justice^ 
doubted ; because it being grounded upon cor- 
ruption, is altogether ill; and every one is 
to take heed to his assurance at his periL*^ 
Pophatrij Chief Justice, was absent. Where- 
fore the other three adjudged it for the plain- 
tiff. 

Whatever this caiie may have decidec^ the 
law seems now to be settled, that a stranger 
must ** take heed to his assurance at his peril," 
and cannot set up his ignorance of the corrupt 
contract in support of his claim to recover upon 
a security which originated in nmry. 

Thus, in the case of Lowe v. Walter (a}y 

(a) Lowe v* Watter, Dottg^« 735^ See tlie argfittidnfo of 
the defendant's counsel ; where the case of E1K» v. Wanies w 
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mhete^ tiie pkintiff was the indorsee of a bill or!* 
fpUQdlly madeupon an usurious coiitract; tfaoogk 
lie lidd received it for a Taluable consideration^ 
and was entirely ignorant of its vice, the Court 
of Kin^z Bencffy after great consideratioiB^ 
d^ermined, that the words of the statute were 
too strong, and that after what* had be^ held 
in the case on the statute against gaming (oX 
the plaintiff could not recover. 

So» if a ImU of exchange is drawn, in conse- 
i|ueiice of an usurious agreement for discount^ 
ing it, although the drawer, to whose order 
it was jkayable, was not privy to this agreement, 
still it is void in the hands of a Imijlde in- 
dorsee (6). 

^here, however, a broker had agreed with the 
defendants^ that he would get their bills discount^ 
ed, and that he should retain out of the money so 
raised the exorbi^nt brofeerage of iOs.per eent.^ 
but the broker was not to advance the money 
himself, »er was his name on the bitb ; in an 
action brought by the indorsee of one of these 
bills against the defendants as acceptors, the 
defence set up at the trM was, that the bill was 

sKghtly distinguished from the pregent in its^facts, though 
not in the principle upon which it was decided. 

(a) Bowyer v, Bampton, Str. 1155,— and Goldsmith r. 
Bunn, 10 Mod. 44S, decided on the like principte. 

(6) Ackland v. Pearce, 1 Camp. 5S^. ^ 
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draiihi for an 'usurious conBideration, and was 
therefore void, even . in the hands of an inno* 
cent holder, as the plaintiff was admitted to be. 
Lord Eilenbarot^h directed the jury that, there 
being no actual hmn of money here for an usu- 
rious con»deration by the party advancing the. 
money on the bill, the taking of exorbitant 
brokerage by the broker for getting the bill 
discounted would not avoid the security in 
tb€i hands of an innocent indorsee. — ^Upon a 
motion for a new trial, the Coiurt of King's 
fiench coincided with his Lordship's opinion j 
and Mr. Justice Le Blanc added, that if the 
broker had agreed to advance ther money for 
which the bill was given, that would have been 
a different matter ; but that the person who did 
jadvance the money for the bill received no 
more than legal interest for discount {a). 

But where a bill is drawn upon an agreement 
between one pf the original parties to it, and a 
person not a party to it^ that the latter shall 
get it discounted by ^ stranger upon usurious 


< 


(a) Dagnallt?. Wigley, 11 Eaat Rep, 43.— Same case, 
a Camp. 33,— and see a dictum of Bridgnian, J. Hil. 7 Car. 
I. cited Shep. Touch. 63, to the like effect. The court, 
however, in Dagnail v. \yigley, thought that the broker wa3 
liable to be punished upon the 2d section of the 12 Ann.— 
See as to illegal brokerage, Bartlett v. Vinor, Carth. 251 ; 
—and Stat, ij Geo. 3. c, 26, s. 7. 
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^btms,' and it' is m discounted, the bill is void itt ' 
the bands of an innocent holder {a). 

A distinction, however, was afterwatds taken 
between asecurity^ originally given on an usu- 
rious transaction, or for an usurious considera* 
i:ion» and one which^ being originally valid, was 
taitfted by some subsequent transaction. And 
wfaete a bill of exchange bad been originally 
given Ibr a good consideration, but before it 
came to the hands of the hondjide\i<A!dLtT had 
been discbunited upon usurious terms,^ l«ord 
Kem/on held, 'that usury, in any intermediate 
transaction, to which the holder was not privy, 
never could avoid it in his hands (6). 
^ Again in the case of Parr v. Eliason (c), 
which was an action of trover for a bill of ex* 
cfiaifge, it appeared that the plaintiff, residing 
at Liverpool in 1799, became possessed of the 
bill in question, which was drawn by a corre^ 
spondent in the West Indies ^ upon a house in 
London^ in favour of the plaintiff, or his order, 
and adcq)ted payable cm the 27th of «7f% 1800i 
' The plaintiff,^ having occasion to raise money, 
^^plied to the house of Per sent and Bodeker^ 
oh the 1 8th of June 1 799, to discount the biH, 
yrhich they agreed to do, and took full discount; 

(a) YouDgo. Wright, 1 Camp. 141. 
(h) Daniel v. Cartony, 1 E»p, N. P, C. 3;4* 
^(t) 1 Eait Rep. 93* 
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9t{pulati0g, bowever» that the pliintiff shoiiUi^ 
in part payment of the money,, take their acv^ 
ceptance of a bill, to be drawn by him on them 
at three month&i date, which was done accord* 
ingly } aod at the ^ame time tbd plaintiff ia-^ 
4or8ed the original hiXk in question to them* 
Persent and Bodek^ became bankrupts m Sep^ 
tefnber 1799$ having first negociated the biU|^ 
and the same was afterwards . paid to the de^ 
fendimtSy 9JB4Mi9igae^ under the comiiiission^ m 
satisfaction x>f a debt due to die bankruptsf 
estate. It also appeared^ that after die baoik- 
ruptcys the plaintiff was obliged to take laip and 
pay the bill drawn by him upon the Inirkmpta^ 
and accepted by them. Upon its being con- 
tended for the {riiailntiff, that the indorsement of 
the bm bj him to the bankrupt avoided the 
security]^ Lord Kwum iNfas of opinion, that the 
assignees had a right to protect tkeir possession 
of the bill by the ti^'e of the party frdii whfom 
they received it in payntenti who was an imiiw- 
cent holder; and that the hSSk being valid in its 
inception^ the statirte of nsory did not apf»iy« 
And thereupon the plaintiff was noif^suited.^-*^ 
And afterwards, upoQ the case being biought 
before the Court of Kin^s Bencb^ and cause 
being shewn against a rule for a new trial, Lord 
Kenyon repeated his distinction between inci- 
pient and intermediate usury : a^d the other 
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judges concmrmg, the rule was consequently 
discharged. 

' But the case of Parr v. Eliason has very re- 
cently been controverted by a decision, that 
though an intermediate indorsement will not 
vitiate. a bill of exchange in the' hands of a 
bond Jidt holder, yet if the payee has indorsed, 
it upon usurious terms, such indorsement will be 
void J and that therefore a subsequent holder 
cannot claim through such indorsement. 
. The plaintiffs declared upon a bill of ex- Lowes 
change, dated the 28th oiMarcky 1814, drawn *°^ 
by one George L(me at two months, for «£1000,: v. 
payable to the drawer's own order, upon, and ,^'" 
accepted by, the defendant. " The declaration 
stated the bill to have been indorsed by Lowcj 
the drawer, to the 'p\zxniiS% Lowes^XidiBorradaile. 
The defendant pleaded the general issue. 

The cause came on to be tried at Guildhall 
before Lord Ellenborough^ and a special jury, 

at the sitting after Trinity term, 1816, when 
the following facts appeared. The defendant, 
being indebted to George Lozve^ the drawer, in 
the sum of ^1921. 5s. for goods sold and deli- 
vered, and being unable to discharge the debt, 
proposed to George ZtOwe to draw bills at tvo 
months for the amount. To this, however, 
George L&we objected, alledging that, as he 
wanted ready money, and must get the bills 
discounted, he should be a loser by paying, the 
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t^o months* iiftcfredt and coi)(imis6k» upM fbd 

discounting. To obviate this, Mazarreda agreed 
to piijr the interest and commission, which he 
did by giving George Lowe a cheque for 
^18. 8f;--<£l6 being the interest Upon 
£l9i\. 5$. for two mfoMhs } and M^ 8;. being 
lUlowed for the commission^ Accordingly, otf 
the jfcSth oi March, 1814> two bills were drawn 
by George L&wci one for <f 1000 (which was 
the subject of this action), and another for 
<36921, 5s. } and both were accepted by the de- 
£lttdant {a). Immediately upon their accept-' 
atice, George Lo'we carried the bills to Sir Mat^ 
ihew Bloxamy a bill-'broker in London^ who dis- 
coulited them^ and charged as follows : 

Tviro montfas' interest on «£1921. 5$ £lQ . 

^per cent, commission. » . 9 . 10 

Extra for loss in selling out stock 5.iO 

31 • O 

The last charge was totally unfounded^ as 
no stock in fact was sold out. George Lcme 
then received the residue, viz. <^1890, 5s. and 
indorsed the bills to Blosam. 

On the same day the bill in question was de- 
livered by JSloa^am to one Ambrose, without 
any indorsement hy\Bloa;ami and Ambrose 

(d) Mazarredo hacl two partner^^ who had been sued with 
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htQxlg^t the bill to the plaintifi^, tvho Were bill- 
brokers^ and agents for a banking-house at Xi- 
verpool. The plaintiffs discounted the bill, after 
deducting the IkwM interest, and £9. lOs. for 
commiiaxon, for ^989. 5s. Id. ; of which <£644/ 
I3si 6d. was paid by a cheque payable on de- 
mand ; and £Si^k 12^. 2d.y in fo^r bills of that 
date, which at the time of their becoming due 
would have been worth «£346. 19^», but from 
which £%. 6s. lOd. was deducted for the time 
tli^y had to run. Ambrose did riot indorse the 
bill in question to the plaintifis, or make any 
mention of its hsiving been in Bloxam'^ posses- 
sion J nor, at the time the plaintiffs received it/ 
was there any other indorsement upon it than 
George Lc^e's. 

For the defendant it was contended, that 
(independently of any usury which might exist 
in the discounting of the bills by the plaintiffs) 
there had been clear usury between George 
Lowe and Bloa^m ; and that therefore the in- 
dorsement by Lowe, through which the plain- 
tiffs claimed, must be void under the statute of 
Anne. The plaintiffs^ however, relied upon the' 
. case of Parr v. Eliason; and Lord Elknbo" 
rough, after observing that that case had he^n 
doubted, allowed the plaintiffs to take a ver- 
dict, with liberty to the defendant to move to 
enter a nonsuit. 
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A rule having accordingly .been obtained inr 
Michaelmas term, 1816, for setting aside the 
verdict, and entering a nonsuit, 

Mr. Scarlett and Mr. Littledale, for the plain- 
tiffs, shewed cause against it (a), and con- 
tended, that the object of the statute was two- 
fold, 1st, to protect persons who were dis- 
tressed for inoney, from the exorbitant de« 
mands of a lender ; and, 2dly, to punish those 
who were guilty of usury. That though the 
statute avoided all contracts and securities as 
between the original parties thereto, and though 
the case of Lozve v. Waller had decided that a 
bill created in usury would be void in any per- 
son's possession, yet no case had gone the 
length of saying, that an intermediate usu- 
rious transaction between the formation by the 
maker, and the possession of the holder, would 
vitiate it. On the contrary, the cases of Daniel 
v. Cartonjfy and Parr v. Eliason, were decided 
authorities to shew that the corrupt trans- 
action would only vitiate the instrument as 
between the parties to the usury. That if it 
were otherwise, a banL-post-bill might be void 
in the hands of a atranger, merely because the 
payee had discounted it on usurious terms. 

(a) On the 2lBt of January, I817, before the Judges at 
Serjeant's Inn Hall. 


i79 

That in the present case^ the plaintiffs claimed, 
hot through Sir Matthew Blo^vam, hut through 
George Latvey the original maker and indorser. 
Bloxam^s name did not appear upon it; and 
even had it appeared, it Was the notorious 
practice to draw a pen through mesne indorse- 
ments, and declare against the first indorser ; — 

■ 

a practice founded in principle ; because the law 
supposes a privity between the holder and the 
original payee ; and as between them, all inter- 
mediate transactions must be immaterial. If the 
bill was to be considered as wholly void, to whon^ 
did it belong? The acceptor must at least be 
bound to pay it to the payee ; and if the payee 
could sue, the circumstance of there being an- 
other indorsement upon it, could not vitiate it 
in the hands of a bonAJide indorsee ; so that the 
last indorsee would be as capable of suing upon 
it, as if the payee had got it back from the 
party guilty of the usury, and then given it at 
once to the holder.— That it was clear that where 
a bill may have been lost or stolen, a hondjide 
holder for a valuable consideration would not be 
prejudiced by such loss, although if the holder 
were not lawfully possessed of it, the interme- 
diate indorsements might be gone through in 
order to shew that he stole or found it {a). 

, (a) See Bayley on Bills, 51,52. 
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Suppose this had been a deed instead of a biU 
of exchange, — a mortgage,for instance, — ^which 
the mortgagee was entitled to assign, and which 
accordingly he had assigned for an usurious con- 
sideration ; the statute would avoid the assign- 
ment ; but the original mortgage could not be 
affected. Had this action been against George 
Lowe himself^ it would not have been for hini 
to have shewn that he had indorsed it for an 
usurious consideration, when his indorsement 
was in blank; for the law^merchant looks 
upon an indorsement in blank as an un-* 
dertaking to all the world to pay the lull in 
the hands of the holder for a valuable consi« 
deration. 

Lord Ellenboroughj Chief Justice, having ob- 
served that the plaintiffs themselves were not 
free from suspicion, but that looking at the 
commission they had taken, it might be well 
supposed that by dealing with usurious peo- 
ple they had caught the disorder ; the plain- 
tifi^s counsel answered, that this was to cover 
the expenses of carriage to their correspond^* 
ents at Liverpool^ and that at all events the 
rate of commission was a question for the jury ; 
but that however this might be, the case was 
now only to be considered with reference to 
the usury between Lowe and Bloxam^ and that 
this was all upon which it hinged* 
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V 

The counsel fdr the defendants (the Attor- 
ney Oeueral and Mr. Campbeli) were not called 
upon to support their rule. 

ILord Ellenborough^ Chief Justice, observed, 
that the bill having been stained by the payee 
with iisury, could never be effective until it 
were cleansed. Had it been called in by the 
payee and republished, it might have received 
an effect de novo ; but tainted as it was, every 
one must take it subject to its vice. It was 
impossible to reject one part of an indorsement 
and retain another part ; but that it would be 
necessary either to receive or repudiate the 
whole unisound matter. His Lordship added, 
that he had turned the case of Parr v. EliasoH 
in his mind with great doubt $ and that having 
been of counsel in that case, he remembered 
that at the time of its decision, there was great 
conflict of opinion upon the subject* That, 
however, was an action of trover; and the 
holder of the bill would be entitled to the be- 
neficial consequences arising out of the paper, 
to recover which, trover was the proper form 
of action,. 

Mr. Justice Bayley said, that as every in- 
dorsement was considered in law as a new 
drawing, the plaintiffs must necessarily claim 
under this new drawing, which was usurious. 
That the plaintiffs must here be considered as 
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the substitutes of Bfosam i-^hy which^ hofr- 
ever^ they would not sufifer^ because it was 
competent to them to recover against Am^ 
broscj and Ambrose ag^in might recover against 
JBloxuniM 

The other judges intimating a like opinion^ 
the rule for entering a nonsuit was, in the fol- 
Ipwing term, made absolute. 

As, therefore, a bon^Jide holder cannot reco- 
ver upon a bill foxmded in usury; so neither 
can he recover upon a biU where the payee's 
indorsen^ent, through which he must claim, has 
been made upon an usurious agreement. But 
supposing the first indorsement to have beea 
valid, a subsequent usurious indorsement will 
not affect him ; because such intermediate in- 
dorsement is not necessary to his title to sue 
the original parties to the bill (a). 

(a) And Bee the case of Jones v. Davison, Holt's N. P^ 
C. 256. in which Lord Chief Justice Gibbs questioned the 
propriety of the doctrine laid down in Low^ v. Waller, 
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Section II. 

Where a new bon^ fide Contract or Security is 
made^ after an usuriom Contract or Security. 

1. With the original Parties. 

Where a bond has been given upon an usu- 
rious contract or consideration, which 'is afler^ 
i^ards cancelled, and a new bond given upon the 
same terms, it is clear that the substitution of 
the one security for another cannot avail the 
parties to the usury (a) ; because, as the second 
bond was given in consideration of the first, 
which was void, it follows that the second must 
be void also (h). 

But the case is widely different, where the 
parties^ repent of their usury ; and, destroying 
the vicious security, enter into a new contract 
or security which is valid and legal. 

When, therefore, to an action of debt upon a 
bond, the defendant had pleaded the statute of 

(a) Per Lord Kenyooy Chief Justice, in Cpthbert p. 
iialey, 3 Esp. 22, and 8 Term Rep. 390. 

(6) Per Lord Kenyon, Chief Justice, in Tate Vm WeUingSy 
9 Term Rep. i37^ 
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psury, and had shewn a corrupt agreement for 
money lent in the year 1 632 ; and afterwards, 
in the year 16359 d new and lawful bond givea 
for part qf the first sum -, upon its being pre^ 
tended that this bond was void* the Court helc| 
that it w^ not aSkct^d by the former pocrupt 
agreement (a). 

So, where A* had lent JB. monej^ at more 
^han £5 percpnt. interest, and a bond hadbeeqi 
given for the payment thereof, and afterwards^ 
when some illegal interest had been received^ 
the parties agreed that the excess above lawful 
interest should be deducted from the remain* 
ing principal, and the bond securing the illegal 
interest should be cancelled, and a pew bond 
entered into for the residue of the principal^ 
with £5 per cent, interest :-T-in an action upon 
this new bond, it was objected that the origi- 
nal contract being usurious, could not be cured 
by any subsequent agVeepaentj and that thq 
act of parliament making void all contract!^ 
and assurances founded in usury, it made no 
jdifference whether these assurances were takei) 
at the time or afterwards. But Mr, Justice 
Lawrence (who tried the cause) thought there 
^as nothing illegal in the second bond^ but 

^a) Vau^han v. Chambersi 1 Bi>qwii1*73. 
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that the parties having seen and rectified their 
error, there was no objection to their doing 
that ; and consequently he was of opinion that 
1^6 action was maintainable (a). 

And in a late case i^n a feigned issue out 

a£ CfuMcery, where mon^y had been borrowed 

at usurious interest, part of which interest was 

actually paid, and afterwards it was agreed be« 

tween the parties that only legal interest should 

be taken, and that all the usurious interest 

^uld be struck ofi; Mr. Justice Ckambre held 

that the contract was void for the usury (6). But 

afterwards (the case having been twice argued 

in the Court of Cotnmon Pleas) a certificate was 

pent to the Lord Chancellor, importing that the 

court thought the second agreement good, and 

unaffected by the $rst (c). 

2. With Strangers. ^ 

Where the original parties to the usury are 
the parties to the new contract or security, and 
the new oontract or security is only given in 
substitution of the old one, such new contract 
pr security, as we have already seen, will be 

(ff) Wright V. Wbeelier, V^orcester Spring Assizes^ ^799f 
piled 1 Camp. 16^. n. 
ib) Barnes v. Headley, 1 Camp. 157. 
(c) 2Taunt.l84. 
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void. Where, however, third persons are mixed 
up with the new transaction, the courts r^pird 
it with a favourable eye. 

Thus, where a man makes an usurious agree- 
ment, and gives a bond, and afterwards, bj a 
subsequent agreement, gives a new bond, for 
the sum lent, to /• S. to whom the lender owes 
80 much, in satisfaction of his debt ; this last 
. bond is not voidable by the statute (a). 

And so, where A* for an usurious considera- 
tion had given his promissory ilote to £., who 
transferred it to C. for a valuable consideration, 
without any notice of the usury ; and A. after- 
wards gave his bond to C. for the amount of 
the note, the court of King*s Bench held that 
this bond was not violated by the original usury 
to which C. was no party (J). 

Neither, where a stranger has mixed himself 
upl^ith a security giv^n in consequence, though 
not in furtherance of, an original usurious secu- 
rity, will the courts interfere in his favour, by 
allowing him to avail himself of the illegality 
of the first transaction. 

Thus where the payee of a note given for m 
usurious consideration arrested the maker, and 


(a) Regina v. SeweL a/ta«6eaus, 7 Mod. 118. 
(6) Cuthbert v. Haley, 8 T. R. 39a 
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to proeare his liberation, a tbtrd person joined 
the maker ^ the note in another note for the 
amount of the debt» Lord Kenyan^ Chief Jus- 
tice^ said that he was clearly of opinion that the 
consideration of the first note could not be 
questioned in' an action on the second ; unless 
it could be shewn that it was a colourable 
sjiifl to evade the statute, devised when the 
money was originally lent, and the first note 
granted (a).- 


Section III. 

Where an usurious contract or security is made 
after a bon& fide contract or security. 

As a security or contract which is usurious in 
ijts inception must always retain its unsound- 
ness ; so on the other hand, where the security 
or contract has been originally valid^ no subse-* 
quent taking of, or contract to take, illegal in^ 
terest will invalidate it ; although by such tak- 
ing the party absolutely incur the penalty of 
the statute. For to make a bond &c. void 

(o) Turner v. Hul«(ie» 4 Esp, N. P. C* l.U 
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by the statute^ it should appear that it was 
made for securing illegal interest (a). 

In aa action of debt on a bond, the defend-' 
ant pleaded the statute of usury ; but the usu- 
rious contract having been made qfier the for- 
feiture of the bond (viz. to take interest accord- 
ing to the penalty, which was double the prin- 
cipal) it was decided that this would not avoid 
the obligation which was good at first (&)• 

But though the taking of usurious interest 
upon a bond after the making of the bond will not 
avoid it ; yet if the taking of such usurious in-^ 
terest be contemporaneous with the making of 
the bond; or in the contemplation of the parties, 
the security will be void, although no usury ap^ 
pear upon the face of it. 

Therefore where A. had borrowed <£100 of 

(a) Farrall v. Sbaen, 1 Saund. 2g4. — Same case^ 2 Keb. 
525.— Anon. 1 Buktr. ip.-^Rex v. Allen, Sir T. QaTin. 196. 
—1 Mod. 09.— 1 Vent 38.— Per North, Ch. J. 1 Freena* 
253.— Rex V. Rant Vin, Us. (I). — Regina v. Sewel, <dia$ 
Beau8, 7 Mod. 118. — ^£x parte Jennings, Maddock's Rep^ 
331.— See also 3 Salk. 390.— Hawk. P. C. c. 82. 8. ;23.— 
And Mr. SerjC. Williams's note, l Saiind. 294. 

{b) Radley 9. Manning, 3 Keb. 142.-^Holling6worth r, 
Parkehurst, Noj 2«— But according to this last case, it 
vtrould have been otherwise before forfeiture. — And a bond 
given to receive interest on the penalty would itself be void. 
Hawk. P. C. c. 82. s. 23. 
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Jf*, for \fhich he; had givep; a bond^ pajj^bl* 
with lawful interest ; but^ at the time of the adr 
vance of the money, paid an additiotial pre^ 
mium; Ijord Mansfield decided that the bond 
was void (a). 

. In one case Lord Hardwicke is stated to have 
dec][^redgf that t|iough a mortgage be drawn for 
lawful interest), yet if the mortgagee take <£& 
it would be void upon the word take (b)% 

But in a late case; where^ in an action upon 
a bond, the defendant pleaded, that, after the 
execution of the bond, the plaintiff took in<»re 
tbi|n lawful interest, in support of which plea 
this dktum of Lord Hardwicke's was cited t 
the Lord Chief Baron Macdonatd said^ ^^ There 
^' is nothing more settled than this point ; — To 
'* avoid a security as usurious, you must shisw 
^^ that the agreement was illegal from its ori* 

gin/^ And Baron Thompson added, " Lord 

Hardwicke never could have meant to lay 
** down the proposition that is reported in At^ 
•* kms {cy 

We have seen that where one man is indebted 
to another, and agrees, in consideration of for^ 


(a) Fisher, qui tarn, v. Beasley, Dougl. 235. 
(6) Adlington v. Cann, 3 Atk. 154« 
<c) Nichols V. Lee, a Anstr. 940- 
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bearance^ to pay him more than legal interest,! 
the contract is usurious^ and consequently void; I 
But this only efxtends to the contract to pay the| 
exorbitant interest^ and does not afiect the ori' 
ginal debt, provided such debt were lawfidly 
contracted. Not will the case be altered by the 
debtor's giving a security for this subsequent 
engagement } the original debt wiU remiun un- 
tainte4 by the vice of the security. 

Thus in Pollard v. Schofy (a), which was an 
action of debt, the case was this ; Pollard had 
sold to the defendant Scholy two oxen, on the 
£2d of Juncy in the SSd of Elizabeth, for £6. 
6s. Sd. to be paid at AU^saints next ; and at the 
same day Scholy required a longer day for pay* 
ment&c. ; smd Pollard gave him till the 1st day 6f 
May next, on his agreeing to pay for the for- 
bearance of his money three quarters of wheat; 
which was above the value of jBIO. per annum: 
fox an hundred pounds, according to the l3th 
of Elizabeth c. 8. s. 5. ; and to the action of 
debt for the £6. 6s. Sd. the defendant pleaded 
this to avoid the contract. The opinion of the 
Justices was, that the statute did not liiake the 
contract void, which was duly made, but only 
avoided all contracts for usury ; and that this 

(a) Cro. Eliz. 20« 
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last contract wan void, being against the sta- 
tute; but that the first was good, being made 
bondjide. 

So in the case of Gray v. Fowler and others, 
assignees of Purser^ a bankrupt, the opinion of 
the court was taken upon the following case.— 
The plaintiff Gray^ a malt-factor, had supplied 
Purser^ who carried on the business of a brewer, 
with large quantitiies of malt, and usually drew 
upon him, at the expiration of three months 
from the delivery of each parcel of malt, for the 
amount; and Purser accepted the bills. On 
liie 9^Bih o( January n87y Purser owed Gray 
^1125 for malt delivered and bills accepted,' 
some of which were then due, and the remain*- 
der nearly due. Gray at this time demanded 
payment ; and upon Purser*s requesting further 
indulgence, and proposing to pay the principal 
and interest by instalments within a period of 
fourteen months, Gray insisted upon a fixed sum 
of ^150 being added to the debt, declaring that 
he would have nothing to do with interest, and 
that if the proposal was refused he should insist 
on immediate payment. Purser accordingly, on 
the SOth o£ January y accepted five bills of ex- 
change of the dates and amounts following ; 
viz. one dated the SOth of January^ payable at 
two months, for ^160; another bill, of the 
same date> at five months, for MSO-, a third. 
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of the samiQ date^ at eight months, for <£S62 ; ^ 
fourth, of the same date, at twelve mcmths, for 
£275 i and a fifth, of the same date^ at foar« 
teen months, for <£298 ; amounting together io 
£ 1 275* The two first bills, amounting to £4kA0^ 
were afterward paid by Purser about the time 
they became due ; and Purser became further 
indebted to Grat/^ for other quantities of malt 
sold and delivered, in a sum of ^597, after the 
30th of January. In the month of OcU^b^ 
17^7^ all dealings between them ceased; and 
Gray, insisting on a better security for the debt 
then due to him, agreed to accept the assign* 
ment of some leasehold premises and some butts 
of beer : the deed of assignment W98 executed 
on the 2d of November ; and the sum, left in 
blank by the attorney who prepared it, was filled 
up at the time of the execution, as settled 
between Gray and Purser themsdves, with the 
sum of ^ ] 4 1 6. 4^« 7d. which wa9 to be discharged 
with interest at five per cent, out of the. sale of 
the things assigned : by which deed of assign- 
ment Purser covenanted with Gray to pay him 
the said sum of <£ 14 16. 4^. 7^» and interest on the 
days therein specified. This sum, inserted as 
the consideration of the deedi agreed with the 
sum which would remain due on the bills ac- 
cepted for £ 1 275, and the further ddivery of 
malt for ^597? after deducting for the biUs 
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paid £44:0, except what was deducted as the 
discount on the current bills not then . due* 
Upon the sum contained in this assignment^ 
Grai/ received, on the 2d oi February 1780^ 
three months interest then due at £5 per cent^ 
9s stipulated in the deed. In May 1 788, a com* 
mission of bankruptcy issued against Purser. 
The defendants were chosen assignees ; and 
by an actipn of trover against Gray^ tried 
in the Court of Kings Bench^ recovered the 
goods and lease comprised in the assignment of 
tbe 2d of November 1 787 ; a latent act of bank- 
ruptcy having been committed by Purser long 
before the date of the deed. The question for 
the opinion of the court was, whether the above 
9um of <£l4l6. 4^. 7^.» or any part df it, re^ 
inained legally due ; or whether the whole or 
any part of it was any way affected b}» the usu-* 
ripus contract of th6 30th of January 1 787 ? 
— the latter sum of ^685 being due for goods 
really delivered before the 30th of January 
1787. If the court should be of opinion that the 
Saidsum of <£665 remained legally due, then the 
verdict was to be entered for £\2H% being the 
amount of the said several sums of £5Qlj and 
^685.: if the coprt should be of opinion that the 
$aid sum of ^685 did not remain legally due, 
but that the sum oi, .£591 was legally due^ 
then the ve^ict to be entered for ^597 only. 
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Biit if the court should be of opmion^ that hei-' 
ther the said sum of J£685, nor the said sum of 
JE597, remained legally due, then the verdict to 
be entered for the defendants* 

On behalf of the plaintiff, two points were 
made ; 1 • that the prior legal debt, which the 
jury had found to be due, was not vitiated by 
the subsequent usurious contract for the for- 
bearance of it : 2i That this debt was not extin- 
guished by the deed of {assignment. To esta- 
blish the first point, it was said that the statutes 
12 Car. 2. c. 13. s. 2. and 12 AnnCj c. l6« s. 1. 
had declared, that '^ all bonds, contracts, and 
** assurances whatever, whereupon and whereby 
*^ usurious interest should be taken, &c., should 
«« be void." But these compressions could not 
extend to a prior bondjide debt, independent of 
any such contract or assurance : it was admitted 
that the five bills of exchange which covered 
the usurious transaction were void ; but it was 
urged that the plaintiff was fairly and justly en- 
titled to the two sums of <;e59 7 and <56685. . To 
shew that a former legal debt was not destroyed 
by a. subsequent illegal agreement, these autho- 
rities were cited, viz. Cro. Eliz. 20. 1 Mod. 69. 
2 Mod. 307. 7 Mod. 1 1 9. 1 Sound. 294. Sir 
Thomas Raym. 197. 3 Salk. 391. 3 Keb. 142; 
% Burr. 1077. Co'wp. 112. 

The court were clearly of opinion, that the 
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fair debt for the goods sold still subi^iated un- 
impeached by the usurious transaction, and was 
not a colourable pretence to cover a real loan. 
Accordingly judgtnent Was ordered to be enter? 
ed for the plaintiff^ as to the two sums found 
by the jury (fl)* 

, SOf where a bill of exchange had been givea 
in satisfaction of a legal debt, which bill of ex* 
change the debtor had accepted ; but being 
unable to take it up^ had agieed to draAv a 
new one, with a premium exceeding the legal 
rate of interest, which he accordingly did ;-^ 
Lord Ulenborougby Chief Justice, held that, 
although the bill was void, still, the holder was 
in thb. same situation as if no bill had been 
given; and his Lordship relied upon Robinson 
V.Bland (b)j upon the statute ofGaming^ where 
it was held, that money lent at play might 
be recovered, though th« security for it was 
Void'(c). 


Section IV. 

t 

Where there is a Bond to saw harmless a Sureb/k 
According to three decisions, which tqolc 

(a) Gray "d. Fowler, 1 Hen. Bl. 462. (6) Burr. 1077- 

(c) Phillips V. Cockayne, 3 Camp. 110. ^ 

02 
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place in the reign ot Elizabeth^ where a party had 
become the surety for another in an usurious 
bond) if the other give him a counter-bond to 
indemnify him, this latter bond will not fall 
within the clause in the statutes which avoids 
usurious assurances; but may be recovered 
upon as a good and valid security. — Another 
decision, however, in the same reign, opposes 
this doctrine. 

The first of these (which is the one that de-^ 
hies the validity of such a bond), was an action 
of debt upon an obligation by o«e Potkin ; to 
which the defendant pleaded, that he hadibor- 
rowed of one JVatson a certain sum, at illegal 
interest, and ihat the plaintiff was bound iwith 
him to fFatson, for payment thereof; and that 
he again was bound to the plaintiff to save him 
harmleiiis. And this was holden by Mawooood^ 
Chief Baron, to be a good bar ; for the plainti£^ 
when he was sued upon the principal bond, 
ought to have availed himself of the usury as a 
defence, and therefore ought to be punished 
for his neglect («). 

The second case was an action upon a bond^ 
by which the defendant was bound to save the 
plaintiff harmless in consideration of his having 
become the defendant's surety, in a bond to 

(fl) Potkia*s case, 3 Leon. 63, pi. 93. 


197 

one PrestoUf which bad been entered into upon 
a corrupt contract.-— The plaintiff having been 
8ued upon the original bond^ now brought his 
action on the counter-bond against the defend-, 
anty who pleaded the statute of usury. But it 
was the opinipn of Chief Justice Wray, that this 
was no plea ; for the statute is, that all bonds^ 
&c« made for the payment of money lent upoii 
usury, shall be void; but here the bond was not 
for the payment of money, but for the indem* 
nity of the surety (a). 

The third case was an action upon a bond of 
a similar description, to which a similar plea 
had been pleaded. But the court held it to be 
no plea, for the defendant ought to have saved 
his surety harmless. And the reporter adds, 
that the reason conceived for this decision was, 
that the surety might not know of the corrupt 
contract to plead it in bar (b). 

The last case was also an action of the like 
nature, with a plea of usury setting out the 
corrupt agreement ;-^and the court held the 
plea to be ill, for though the first obligation 
was void, yet the second was forfeited ; be- 

r 

(a) Basset and Prowess case, 2 Leon. l66, pi. 200. 
(6) Robinson v. May, Cro. Eliz, 588,— Same case. Golds* 
174. pi. 107,— but the reporter add^ f^d jvffre. 
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cause the defendant had not saved his surety 
harmless (a) . 

According, however, to a note of this case 
in Moore, judgment was given, because the 
bond was to save the surety harmless from all 
othier suits, and the plea had answered nothing 
to this (b). But Noy confirms the statement 
of Crake and Anderson ; and adds, that Glanmlle^ 
Justice, said it would be a dangerous precedent 
to- avoid the statute, for the surety might be a 
friend of the usurer's, who would not plead the 
statute, and so the statute would be to little 
purpose. But at length judgment was given 
for the plaintiff; upon which GlanviUe said, 
that that judgment would quickly be carried to 
Cheapside (c). 

(a) Button v. Downham, Cro. Eliz. 642. — Same ca&f^ 
(Button V, Dowman), 2 Ander. 121, pL 65. 
(6) Button V. Droman, Moore, 396. 
(c) Dowman v* Butter, Noy, 73. 
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CHAPTER II. 

Of the Method of (Tooiding a Contract^ or Security ^ 

for Usury. 

Section L 

I 

Of Usurhf as a Defence, 

Having considered the cases in which a con- 
tract or assurance is void for usury, our next 
enquiry will be, 1, by whom usury may be set 
up as a defence ; 2, where it is a proper plea ; 
imd, 3, how it is to be pleaded. 

1. Usury is not only a good plea by a party 
tio the illegal agreement, but it may be also 
pleaded by the bail to the action, although he 
ivere not privy to the corrupt contract (a). 

But if A. mortgages lands to B. upon an 
usurious contract for ^100, and before the day 
of payment, JK is ousted by C, against whom 
B. brings an action; C. cannot, to such ac- 
tion, plead the statute of usury, for he has no 
title [b). 

m 

.<a) Per Lord Holt» i2 Mod. 4g3. 

(6) Per Periam, Justice, in Carter and Claycole*8 cue^ 
1 Leon.^dQ^. 
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2. Usury may be pleaded to an action upon 
the corrupt contract, or security; but to a 
scire facias^ on a judgment confessed, usury is 
no pica. For the statute only extends to bonds, 
contracts, and assurances, and cannot extend 
to a j lodgment, especially as it was competent 
to the defendant to have pleaded the usury to 
the original action, and not have suffered a 
judgment, which, instead of a contract or as- 
surance, is redditum in invitum (a). But the 
court, in one case, thought the usury might be 
got at on a motion to vacate the judgment (A), 
which was afterwards confirmed, as the pro- 
per mode of proceeding ; and upon a rule to 
shew cause, why the judgment entered up on a 
warrant of attorney given by the defendant 
should not be set aside, and why the proceed- 
ings on the scire facias should not be stayed, on 
the ground that the consideration, upon which 
the warrant of attorney had been obtained^ was 
corrupt and usurious; the court directed an 
issue to try, whether, or no, the contract were 
usurious ; and, in the mean time^ ordered the 
rule to be enlarged (c). . 

(a) Middleton v. Hill* Cro. Eliz. 586, — same case. Golds* 
128. — Rowe V. Bellaseys, 1 Sid. 183. 

(6) Bush V. Gower, Str. 1043, — same case, reported more 
at large, Ca. Temp. Hardw. 233. 

(c) Cook 0. Jones, Cowp- J27. 
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d. To an action of assumpsit upon an usurious Assump- 
<roiitract, it is sufficient to plead the general"^* 
issue, upon which the. usury may be given in 
evidence (a). And where the defendant moved 
for leave to plead non assumpsit and usury, the 
court refused to allow them to be pleaded to« 
gether, because usury might be given in evi- 
dence upon the general issue {b). And so if it 
appear upon the face of the plaintiff's dedara^ 
lion, in assumpsit j that the contract is void 
for usury, he shall not be permitted to re- 
cover (c). 

But in an action on a specialty , though it Debt, 
appear upon the face of the declaration, that the 
bond, &c. is usurious, still no advantage can 
be taken of this, unless the statute be specially 
pleaded (d)i neither will it be sufficient for the 

(a) Lord Bernard v. Saul, Sir. 498. 

(b) Bernard v. Fitzheuse, Q Mod. 359, — Tayler v. Herbert| 
1 Freem. 36?, pi. 472. 

(c) Yeoman v. Barstow, Lutw.273* — Where there was an 
indebitatus assumpsit for ^10, and a computasset for J^S5; and 
the defendant' pleaded the statute, and averred that beth 
counts were for the same cause of action, the court thought 
the avermeut ill. Taylor v. Herbert, Freem. 367, — same 
case, 3 Keb. 303. 

(d) Geang v. Swaine, Lutw. 464,— same case^ called 
Grange's case, 3 Salk. 391.-— Whelpdale's case, 5 Co. Rep. 
119,..Humbertoa v. Howgil, Hob. 72. 
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defendant to demur to the declaration ; but he 
is bound to plead, in order to give the plaintiff 
an opportunity of replying (a), 

A plea of usury may be pleaded with non est 
factum (b) ; and its chief requisite is, that it 
should set out the corrupt contract with the 
greatest precision and particularity j otherwise, 
if it be too generaU it will be bad upon special 
demurrer. 

Therefore, where it was pleaded, " that the 
^' supposed writing obligatory was made and 
'* entered into by the defendant, under and by 
•* virtue of a certain corrupt contract, made 
/^ after the 29th day of September 1714, to wit, 
f^ on, &c., at, &c., between the plaintiff and the 
** defendant, whereupon and whereby there was 
^' reserved above the rate of £6, for the for- 
" bearing of <£100 for a year, contrary to the 
^^ form of the statute in such case made and 
** provided," the Court of King's Bench held 
this bad, upon special demurrer (c). However, 
no advantage can be taken of such a general 
statement, except by dejnurrer (dj. 

(a) Dande v. Currer, 1 Sid« 285, pi. 21>-Hsame case« 

2Keb.35. 

(6) Lechmere v. Rice^ 2 Bos. and Pal. 12. 
* • (c) Hill 17. Montagu, 2 Maule and Selw. 377* 

(<0 Wright V. Wheeler, 1 Caiop. l65, n. 
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The plea must allege that the defendant waft 
indebted to the plaintiff at the time the bond, 
ScQ. was given ; or that there was an agree*- 
ment to lend money upon the usurious contract; 
otherwise it will be bad (a). 

And it also must be alleged that the bond 
was given for the payment of the usurious in? 
terest (A). 

So it is material to aver quod corrupte agre* 
atumfuit (c). 

And the usurious contract must then be pre- 
cisely set out (d)y and the quantum of the 
usurious interest must be specified (e). 

So it must also be stated that the unlawful 
interest was for forbearance and giving day of 
payment (/). 

And the statute must be specially averred (g*) j 
but it is not necessary to recite it (A). 

To a plea of usury, the plaintiff may repljs Replica- 
quod non corrupt^ agreatum fuit ;— or, quod ^®"> ^^ 


(a) Crow V, Brown, 12 Mod. 385. 

(6) Peterson^ case, Cro. Eliz. 104. 

(c) Nevison v. WhiUey, Cro. Car. 501. — Mason t?. Ful- 
wood, Lutw, 467.— Com. Dig. " Pleader," (2 W. 23.) 

{d) Tate v. Wellings, 3 Term Rep. 538. 

(e) HintoQ v, Roffee, 2 Show. 329i — same case, 3 Mod. 
.35, 

(/) Swales V. Bateman, Sir W. Jones, 409* 

(g) Geang o. Swaine, Lutw. 464* 

(*) Brown's Vad. Mec. 255. 
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iiciti barganizaoit ; — or, that it was for a lawful 
debt, with a traverse of the corrupt agreement* 
And he need not shew in his replication h^w 
much the debt was (a). 

So he may reply, that the bond, &c. was made 
usurious by the scrivener's mistake, with a 
traverse [V). 

And he may traverse the agreement modo 
et foi^via^ without traversing it as the corrupt 
agreement fc^. 

Where the defendant pleads, quod corruptee 
Sfc.j and the plaintiff replies, that it was pro 
vero et justo debito^ and traverses the corrupt 
agreement, he must conclude with a verification, 
et hoc paratus est verificare^ and not to the 
country (rf). But the usual way is now to con- 
clude to the country without any traverse (^ej. 

If the plaintiff rejply scrivener's mistake, and 
shew a legal contract, and the defendant rejoin, 
and instead of traversing this contract, only 
make the day upon which the contract was 

(a) Villars v. Gary, 6 Mod. 303. 

(b) Nevison v: Whitley, Cro. Car. 501.— Buckler v. 
Millerd, 2 Ventr. 1 07.— Booth t?. Cook, 1 Freem, 264f pi. 
286, and see 1 Freem, 253» pi. 268. 

(c) Cock v. Ratclifle» Cas. temp. Hard. 287* 

{d) Baynham v. Matthews, Fitzgib. 130. — Smith v. 
Dovers, Doug. 428. 

(e) Hedges v. Sandon, 2 Term Rep. 439.'— 1 Saund. lOSi 
n. (I). 
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made ia part of the issue, the rejoinder will be 
bad (a). 

Where the defendant had pleaded the statute 
by a wrong date and title, and the plaintiff, by 
his replication, had admitted the existence of 
micb a statute, the court, nevertheless, awarded 
a repleader (^b)\ 

And where, in debt on bond, the plaintiff 
declared that the bond was made in London^ 
and ' the defendant pleaded that the bond wa3 
given for an usurious contract made at D, in 
Staffordshire^ which the plaintiff traversed, and 
the issue was tried in the county of Stafford ; 
it ivas moved in arrest of judgment, that the 
trial should have been in London. But the 
court thought the trial right, and mentioned, 
two cases, where the like proceeding had oc- 
curred (c). 

Upon the plea of usury, the proof lies all upon Evi- 
the defenda;nt ; because, by his plea, he admits ^^^^' 
the debt (d). Before, therefore, I quit this part 
of the subject, I shall advert to the cases and 

{a) Nevison v. WhiUey, Cro. Car. 501. 

(b) Love V, WottoDy Cro, Eliz. 245y-— and see Moore t;« 
Hart, 1 Vern. 110. 

(c) Kinnersley v. Smart, 1 Leon. 148,-- same case, Cro.. 
Elb. 195, — and Sybthorpe v. Turner, H. 28 Eliz. rot. 009, 
and Payne v, Wilkenson, P. 31 Ellz. rot. 303, cited ub^ivpt 

{d} Per Lord Holt, 12 Mod. 5 17. . 
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derisions iipbh the i^vldence calculated to esta-^ 
blish the defence of usury. 

In the case of Wattdn v. Shellji (a% it was 
decided, that a person was not a competent wit-^ 
tiess to invalidate a security, which he himself 
has given ; but subsequently, in an action by 
the indorsee of a bill of exchange against the 
acceptor. Lord Kenyon^ Chief Justice, observed, 
that there were different opinions about thiti 
tase, and held that the drawer, "when released^ 
was a competent witness to prove that he had 
given it to the plaintiff on an usurious consi- 
deration Qi). 

The same point was subsequently ruled by 
Lord Ellenborotighf Chief Justice (c). 

But in an action against the acceptor of a bill^ 
accepted for the accommodation of the drawer^ 
the drawer is not a competent witness to prove 
that the holder came by the bill on an usurious 
consideration ; because he does not stand in- 
differently liable to the holder and the ac- 
ceptor (rf). 

(a) I Term Rep. 296. 

(b) Rich V. Topping, Peake, N. P. C. 224,— same case^ 
1 Esp.KP.C. 176. 

(c) Brard v. Ackerman, 5 £sp. N. P, C. 119> — and see 
Jordaine *o, Lashbrook, 7 Term Rep. 56I9 where a similar 
question was raised and settled, by which the case of Walton 
». Shelly is overturned. 

{d} Jones 0. Brooke, 4 Taunt. 4^4. 
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It has also been hbldeti by Lord Kenyony that 
an attorney, who prepares deeds which are 
granted on an usurious consideration, may be 
examined by the defendant, to prove the usury; 
and that his privilege of confidence will not 
extend to the original formation of the deeds 
upon which the action was brought (a). 

And in an action by the indorsee against the 
maker of a promissory note, where usury was 
set Up 4s a defence, Lord Ellenborough admitted 
in ^idence letters from the payee to the makers 
stating the usurious consideration between 
them ; it having been shewn that the letters 
were written at the same time with the making 
of the note (b). 


Section II. 

Oftht Relief against usurious Contracts in Omrts 

of Law. 

That a party, who is called upon to perform 
his usurious agreement, may shield himself 
under the statute, has been already seen. If^ 

ia) Duffin V. Smith, Peake, N. P. C. 108. 
(6) Kent v. Lowen, l Camp. 177' 
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however, he does not choose to wait the attack 
of his adversary, but desires at once to free 
himself from all apprehension of danger, the 
courts of law a£R)rd him a ready sanctuary. — 
And not only will they prevent his future dis* 
tresses^ but will even restore to him all his losses^ 
and compel the usurer to refund those profits, 
which he has unlawfully accepted from the 
borrower. 

While, however, the courts protect the bor- 
rower, they will be careful to observe, that 
when he seeks relief, he does not himself be- 
come the oppressor. Before he can appeal to 
their equitable jurisdiction, h^ must prove him- 
self worthy their protection, by performing all 
that equity requires at his hands ; and, there- 
fore, he cannot demand their assistance against 
his creditor, till he has put him in the same 
situation as he stood before the bargain, by re- 
turning the principal really borrowed, together 
with lawful interest (a). 

Where; therefore, usurious securities had 
been acted upon, and the money partly paid by 
the borrower, the Court of Common Pleas re- 
fused to set aside a judgment and execution 
upon these securities, except on the terms of 

(a) Fitzroy v. Gwilliro, 1 Term Rep. 153. 
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the defendant's repaying the principal and legal 
interest (a). 

The same rule holds with regard to an action ; 
before a party can thereby entitle himself to re- 
lief from an usurious contract, he is bound to 
tender all the money really advanced. 

Where goods, therefore, of the value of above 
£90j had been pawned by the plaintiff to a 
broker for £25 ^ for which he was to receive nine 
guineas for interest for half a year; and for se- 
curity, a written agreement was entered into, 
the purport of which was, that upon payment of 
^34. 9s.^ and interest, the plaintiff was to have 
the goods returned, except in case of loss by 
fire ;'and a fire having happened, by which the 
greater part of the goods were consumed, the 
plaintiff thereupon brought an action bf trover ; 
— ^Lord Mansfield, Chief Justice, haying di- 
rected a non-suit, the Court of King's Bench 
refused to set it aside (i). 

The borrower may maintain an action of 
money had and received against the lender, 

(d) Hindle v. 0*BrieD, 1 Taunt. 413,— but the Court of 
Exchequer refused to set aside a judgment regularly entered^ 
upon the ground of usury or extortion in obtaining it. -— 
Mathews v. Lewis, 1 Anstr. 7* 

{by Fitzroy v. Gwillim, 1 Term Rep. 163. — See Astley 
i^.Reynolds^ Stra. 915.-— Hodges v. Lovatt, Loflt^s Rep. 51. 

P 
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to recover back the excess of the interest 
paid; — a doctrine which, though qow settled, 
seems formerly to have been denied j It being 
conceived that both parties stood in pari de- 
licto. 

Thus, in the case of Tomkins v. Bemet (a), it 
appeared that three were bound in an usurious 
obligation ; one of them paid some part of the 
money, and afterwards the obligee broiig][it 
debt against another of the obligors^ i^ho 
pleaded the statute of usury » and avoided the 
bond. Upon this, the obligor that had paid 
some part of the money, without cause, to the 
obligee, brought an indebitatus assumpsit against 
him to recover back that money. Trebtfy Chief 
Justice, who tried the cause, allowed, that 
where money had been paid by mistake, it was 
reasonable that it should be recovered again ; 
but ruled that where one knowingly pays money 
upon an illegal consideration, the party that re- 
ceives it ought to be punished for his offence, 
and the party who pays it isparticeps criminiSy and 
there is no reason that he should have his money 
again, for he parted with it freely, and volenti 
nonjit injuria. But this case has now been long 


(a) 1 Salk, 2^— aqd SHinn, 411, where it is stated to 
havebeentuledby Halt, C.J. : 
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exploded; and, according to Lord Mansfield^a)^ 
Lord Hardwicke and Lord Talbot both declared 
their disapprobation of it, in the case ofBosan- 
quet V. Dashwood. And with regard to parties 
becoming participes crimwis^ the following dis- 
tinction is laid down, viz. between the prohi- 
bition of statutes made to protect weak or 
necessitous men from being over-reached or 
oppressed, and the prohibitions of statutes en- 
acted upon general reasons of policy and public 
expediency; in the latter case, all parties are 
equally criminal ; in the former, the oppressor 
is alone within the pale of the law (b). 

So, where an action was brought to re- 
caver money wbich had been paid by A. to B. 

(a) Iq Clarke v. Shee» Cowp. 200. See Lord Chancellor 
Thurlow*s observations on Tomkins v» Bamet^ in Neville 
B. Wilkinson, 1 Br. Ch. Rep. 547,— ^and Smith v. Bromley, 
Dongl. 696- N. [3]. Lord Mansfield conjectured that the 
action might have been to recover back' what hid been paid 
in pari of principal and legal interest upon an usurious con- 
tract, and therefore the judgment that the action would 
not lie might be correct. 

(i) This distinction, which is laid down by Lord Mansfield, 

m Clarke v: Shee, Cowp. 200, has been recognised and 

acted upon in several subsequent cases. — See Smith v. 

Bromley, Dougl. 696^ N. [3]. Bull. Ni. Pri. ISi.^ifetot 

rr Wallace, 3 Term Rep. 25, per BuUer, J.— Shove v; Webb, 

1 Term Rep. 732. — ^Scurfield v. Gowland, 6 East's Rep. 

241.— Jaques v. Gollghtly, Bl. Rep, 1073;— and Browning 

"0. Morris, Cowp. 790. 

P 2 
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to compromise a qui tarn action brought by JR. 
against A.^ it was objected, upon the statute 
18 of EUz. c. 5., that the party compounding 
with the informer was in pari delicto with the 
informer himself. But Lord EUenbaroughy Chief 
Justice, delivered the opinion of the Court of 
King's Benchy which declared that the penal- 
ties of that statute attached on the informer 
alone^ and consequently that the action was 
maintainable (a). 


Sect. IIL 
Of Relief in Equity.. • 

1. In Cases strictly usurious. 

As at law, so in equity, a party applying for 
relief against an usurious contract must himself 
do all that is equitable j and the rule is, not to 
make void the whole debt, but the party apply- 
ing must submit to pay what is really due (A) : 
fpr the court does not relieve against an usurious 
contract, to make a man lose his principal as 

(a) WiUiams ». Hedley, 8 East Hfep. 378. 

(b) Per Lord Hardwicke in Skip's case, 2 Vez. 489.» 
And if the plaintiff do not make such offer by his biU, the 
defendant may demur. Mason v. Gardner, 1 FonbL on Bq. 
25. 
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well as interest (a). And the same rule has 
been lately laid down by Lord Chancellor Eldon. 
** At law you must make out the charge of 
usury J and in equity you cannot come for re- 
lief without offering to pay what is really due, 
^* and must either prove the usury by legal evi- 
** dence, or have the confession of the party (i)," 
-—And where a judgment had been obtained at 
law for an usurious debt, the Court of Chancery, 
on reference to the master to see what was due, 
ordered* the judgment to stand for the money 
actually advanced and legal interest (c). 

But in a commission of bankruptcy, it will be 
different ; for there the assignees have a right 
to insist that the whole is void, as an usurious 
contract; and unless the assignees and cre- 
ditors submit to pay what is really due, the 
court cannot compel them to do so (d). And 
there is also another distinction between a 
charge of usury in bankruptcy, and in courts 
of law and. equity. For in bankruptcy it has 
been considered sufiicient to suggest usury 
in a petition supported by affidavits, merely 

(a) Per Lord Hardwicke, in Pit v. Cholmondeley, 2 Yez* 
^Q^, — Taylor v. 6e11,2 Vera. l/O.^-James v. Cades, 2 Vera. 
402. 

(6) Ex parte Scnvener, 3 Ves. and Beames, 14. 

(c) Scott V. Nesbit, 2 Br. Ch. Rep. 641. 

(d) Ea parte. SVX^^ 2 Vez. 489; — and see Benfidd €. 
Solomons, 9 Ves. jan. 849 P^r Lord £ldon> C. 
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upon informatioa and belief; putting die party 
charged to prove against himself^ for the pur- 
pose of cutting him off from all relief (a). 

In common cases, upon a bill to set aside an 
usurious contract, the defendant may demur to 
the discovery of what interest he agreed to take j 
for he cannot dp this, without shewing the very- 
interest he has taken (i)» Yet, though the Court 
will^not compel a party to discover his usury, it 
will not create a defence; but, in case of doubt, 
will direct an issue to try the question (c). 

Where illegal interest has been actually paid, 
a court of equity ivill, upon the prayer of 
the oppressed party, order the money paid to 
be accounted for, although he may for a 
while have submitted to the oppression {dy. 
And, in short, wherever there has been an 
^ usurious contract, and money paid in pursuance 
thereof, a court of equity will interfere in favour 
of the oppressed party (e) ; — ^while, on the other 

fa) Ex parte Scriv6ner, 3 Ves. and Beames, 14. 

(b) Chauncey v. Tahourden, 2 Atk. 392.-*£arlof SaiSblk 
V* Green, 1 Atk, 45a 

♦ 

(c) Per Lord Hardwicke, C. in Brownsword v. Edwards, 
2Vfe25.246. ' 

. ((/)^Bosanqu.eU V. Dashwood, Ca. Temp. Talb.36. — 
Langford v. Bernard, cited Toth. 231.— Proof ». Hines^ Ca. 
Temp. TaH». 1 14* 

(e) Ibid.— and see Moore «?. Battie, Amb. 371. — Barkers, 
Vanaommer, X Br. Ch. Rep, 149.— Brown v. Barkbam, X P. 
Wms. 652. 
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hand, the aBureir is locked upoti with a very 

unfiivourable eye. 
. 'Therefore, where A. had given his note of 

liazid payable to Bi two months after date 

fbr <£100, which J?, had indorsed over to C 
allowing a discount of £9 per cent ^ and C. after- 
wards proved under a commission against A. 
fyt the whole sum^ the commissioners stopped 
his dividend. And upon his petitioning the 
ChanceUor to be admitted to his share of the 
dividend. Lord Hardwicke would not relieve 
him; but directed an issue to try whether the 
bond W£^ usurious (a). 

. S. In Cases not strictly tisuriotes* 

As in cases of usury, so in transactions, which 
though not actually amounting to usury, are 
yet hard and unconscionable in their terms, a 
court'bf equity will interfere. 

Thtis the court will relieve against a post 
ofiiV, which, though it be not strictly usurious, 
is frequently a kind of contract in ]ivhich there 
i^^ great inequality and hatdshipf And, Qn 
many occasions^ the courts of equity have 
stepped forward, where a young heir has made 
over his property in expectancy on the death 
of ills father, for a .v^ry inadequate present, 
emolument. 

{a) Ex parte Thompson, 1 Atk, 115, 


/ 
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Thus, in l^ill v. Price (a), where three young 
heirs borrowed money of the defendant, an ex- 
change-man, to be paid ^ve for one and more, 
after their fathers' death ; for which purpose 
the defendant took securities from them for 
payment of these sums; upon one of them 
bringing his bill to be relieved, the Court of 
Chancery decreed that his security should be 
delivered up, on payment of what the defend- 
ant had really and bondjide paid to him. 

And in Bemy v. Pitt (b\ the plaintiff being 
a young man, and his father tenant for life only 
of a great estate, which by his death was to 
come to the plaintiff in tail; and during his 
father's life, having but a narrow allowance, 
became indebted,' and borrowed <£2000 of the 
defendant, and entered into two judgments of 
<^5000 a^piece, defeasanced that if the plain- 
tiff out-lived his father, and within a month 
after his father's death paid the defendant 
^000, and if the plaintiff should marry in the 

(a) 1 Vern. 4§7. 

^) 2 Vern. 14. And see Nott v. Hill, i Verh. 167.— 
Lord Ardglasse v. Muschamp, 1 yern.237. — Knot v. Jobnr 
8pn,9 Vern. 27*— Lamplugh v. Smith,2 Vern* 77* — Wiseman 
V. Beake> 2 Vern. 121. — Twistleton ». Griffith, 1 P. Wms. 
310.— Curwyn v. Milner^ 3 P. Wms, 292, n. (c).— Bamar- 
diston 9. Lingood, 2 Atk. 133. — Stanhope 9. Cope, 2Atk. 
23L.— Gwynne v.Heaton, 1 Br. Ch.^Rep. 1,— and Hyltoav. 
Hylton, 2 Vez. 547. 
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life-time of his father, then if he should from 
such marriage, during his father's life, pay the 
defendant interest for his £5000^ the defendant 
should vacate the judgment ; with this farther 
clause in the defeasance, that it was the intent 
of the parties, that if the plaintiff did not out- 
live his father, the money should not be re- 
paid. After the death of the father, the plain- 

■ 

tiff brought his bill to be relieved against the 
said judgments, upon payment of the ^2000, but 
with interest. And Lord Nottingham decreed, 
that the judgment should be vacated upon the 
payment of the .£5000, with interest from a 
month after the plaintiff's father's death. But 
upon a re-hearing of the cause. Lord Chan- 
cellor Jefferies discharged Lord Nottingham's 
decree, and ordered the defendant to refund 
to the plaintiff all the money he had received 
of him, except the <£SI0OO originally lent, and 
the interest for the same. 

But such bargains are not set aside in a 
court of equity as a matter of course^ for they, 
may be fair j — and in order to overthrow the 
transaction, it must be shewn that there was 
some fraud, or undue advantage, on the part of 
the person lending the money (a). 

(a) Fran. Max. 49— aod upon this subject see 1 Fonb. on 
£q. 25, 140,— and the case of Heathcote v. Paignon, 2 Bn 
Ch. Rep. 167. 
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PART III. 


OF THE PUNISHMENT OF USURT. 


CHAPTER I. 

• Of an Indictment for Usury. 

Whether or no an indictn^^nt lies at com- 
mon btW for the offence of usury, is^ a question 
upon which the books do n'ot rightly agree. 

Onthe^oliehand 8om6 cases expressly lay it 
down, that if judgment cannot be given on the 
statute, it shall be given at com^mon law; as 
where there is a taking of. usurious interest 
without a contract; and the particular punish- 
ment is mentioned as^being fine and imprison- 
ment (m). . And in more than one case it is 
decided that no indictment for usury will lie 
at the quarter sessions (i) 5 a restriction which 

« 

(a) Anon, 3 Salk. 39I. — Rex v. Walker, 1 Sid. 421. 

(6):Ilegiaa.v^ Smith, Lord Raym. .il44.-*Same case, 
2Salk. SSO^Same poiat^.Rex v.rBake$tmvKj 3- Salk, 188.«- 
and Rex v, Pexley, 2 Barnard, 143. , ^. 
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ivould hardly $eem necessary, if in point of law 
xio indictment would lie at all ia any court 
whatever. Nor are there w^^n ting instances 
of such indictments for usury having been 
prosecuted (a). 

On the other hand, it is imperatively laid 
down in one case (6), that no indictment will 
lie on the statute of u^ry ; because the sta- 
tute has prescribed a method of proceeding 
which must be followed: and in that dEise 
the indictment was quashed. And in another 
case, where there W9s a motion for an infonni-i 
atiou against a pawn-broker (c) for taking six^* 
pence in the po^nd per month interest^ the 
Court did not think the offence heavy enough 
to grant the information; especially as the 
statute had marked out a particular way dP 
proceeding} and they added, genecallyt that 
the party could not be indicted (tf). 

It seems, indeed, clear, that wh^re d statute 
creates an offence^ znA, prescribes a pairticular 
mode of prosecution, there an indictmenti as at 
common lawy caanot be resorted to. As where 

(fl) Rex V. Evansy 1 Keb, 242.— Rex v. Upton« Strange, 
616. — Re^ ©. Gast, or Garth, 1 Keb. 629.— Rex r. DrurVj^ 
2i Lev. Jr.— Regina ». Se^vel, alias Beaus^ 7Mod. 118. 

(6)Regmav.Dy- 11 Mod. 174. 

(c) See the statute for the regulation of pawn-brokers, 
36 Geo. 3, c. 87. 

((Q Rex V. Cawlcet, 1 Barnard, 209. 
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a party was guilty of a breach of the statute 
of 1 James I. c. 17, by making hats and caps 
without having served an apprenticeship, and 
was indicted; the statute having appointed a par- 
ticular course of proceeding, the Court quashed, 
the indictment {a). Now certainly the offence 
of taking above £6 per cent, may be considered 
as entirely created by the statute of Anne; and 
therefore, if a party be indicted for usury, it must 
be for usury at common law, and not for merely 
transgressing the enactment of the statute* — 
But at common law, according to some author 
rities^ all interest was usury, and th6 taking of 
one farthing above the sum lent was as much 
a commission of the offence as the taking of 
an hundred per centi In an indictment, there- 
fore, one of two absurdities seems necessarily to 
be incurred; either by indicting a party for 
taking more than £5 per cent.y to run into the 
statute law and its provisions ; or by indicting 
him at common law for taking less than £5 per 
cent J to charge the party with an offence sanc- 
tioned by the act of the legislature: (ft). 

{a) Rex V. Pensax, 1 Biarnard. 127', '^^^ see Rex v, 
Wright, Burr. 544. — Hartley «. Hooker, Cowp. 524. — ^Rex 
V. Robinson, Burr. 803. — Gates v. Knight, 3 Term Rep. ' 
442. 

^ (p) The absnrdity will be increased by supposing that 
£40 per cent, was allowed at common law. 
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The truth seems to be, that considering the 
odium in which usury was held at the time oF 
the first statute's enactment, the courts were 
either unable or unwilling to suppose, that a 
crime of equal magnitude with murder should 
be expiated by pecuniary forfeiture, without 
corporal punishment ; and, therefore, they al- 
lowed the course of indictment to be pro- 
ceeded in, as if no statute had been passed, and • 
no penal action established. 

No indictment, as far as appears from the 
reports, has been prosecuted since the seventh 
year of the reign of Queen Anne (a); and as 
that occurred five years before the passing of 
the statute now in force, and was then quashed 
as bad, it is hardly to be expected that the 
courts will ever again be called upon to speak 
as to the validity of an indictment for usury (£).. 

(a) The Queen v. Dy. 11 Mod. 174. 

(&) Mr. Rowden is strongly of opinion that usury is still 
anoflence at common law ; and that a man may be indicted 
M a common usurer^ P. 220« 
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CHAPTER II. 

Of a qui tam Action for Usury. 

Section I. 

>. 

Of the accruing of the Action. 

By the statute of Anne^ the lender, in case he 
takes more than £5 per cent.^ forfeits the treble 
value of the monies, wares, merchandizes, and 
ol;her things, lent, bargained, exchanged, or 
shjtfte^ i — talf to th,^ king, and h^^lf to llie^ pro- 
secutor : — which penalty is to. be sued for in 
the county^where the offenqe is committed^ amf 
not JdlsfiwherCj by action of debt, bill, .plaint, or 
information, in which no essoign, wager of law, 
or protection, shall' be allowed. 

This action, like other penal actions, must be 
brought within a year after the offence is con- 
summated (ai) } and therefore it is always ma- 

(d) By the 8tat. 31 Eliz. c. 5. s. 5. the common informer 
18 limited to a year after the offence is committed ; and if no 
suit is 60 brought, then the king may sue any time within 
two years after the end of the first year.— -And after the 
first year when the suit is lapsed to the crown, the court 
of King's Bench will not grant a qui tam information* Rex 
V. Hendricks, Str. Rep. 1234. 
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terial to consider when the conaummation of 
the offence takes - place, so as to charge the ^ 
usurer in proper time (a). 

According to the earlier cases, the very 
making of the usurious contract subjected the 
lender to^ the penalties of the statutes, although 
he never received one farthing (b) ; and in 
Hedgehorr&w v. Rpsenden (c), (which was a 
case on a gaming security,) it was said, that if 
one contracts for more interest than the statute 
allows if the creditor request it, though he never 
does request it, yet it is within the statute of 
usury. 

But the rule laid down by these cases is un- 
supported by other decisions^ and though it is 
said in MaUory v. Bird(d), that if one con- 
tracted to have <£S0 upon the loan of <£100» if 
he took notfaii^ of the <£SK), he should not be 
punishable by the statute } but if he took any 
thing, if but one shilling, this was an affirm- 
ance of the. contract, and made htm liable for 
the. whole ;-^the rigour of this doctrine is con- 
siderably softened by an interpretation of Mr, 
Justice Aston^ that by one shilling is meant 

(a) Lloyd, qui tern, v. Williams, BU Rep. 793.— Same 
cwie, 3 Wils. 25a 

(6) Whitton, qui tarn, v. Marine^ Dyen 95. b. 

(c) 1 Ventr. 254. 

(d) Cited Cro. Eliz. 20. 
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one shilling beyond the legal interest (a). And 
the learned judge's interpretation is stron^^ly 
confirmed by an early case, in which it is said, 
that if A. borrow of ^. j£80, and be bound in 
an obligation to pay him ^90 at the end of the 
year ; yet if he take but <£80, although the 
obligation be void, this would not be usury to 
make a treble forfeiture (6). 

But where a premium is paid for the loan, 
which coupled with the interest exceeds the 
legal rate, the action does not accrue till the 
interest is received. 

As, where a sum of money was lent upon an 
agreement to pay legal interest, and a premium 
over and above was paid at the time of the mo- 
ney's being advanced, such premium in itself 
not exceeding the legal interest y the question 
was, whether the penalty was incurred at the 
time of the receipt of the premium, or whether 
it did not accrue until the interest was paid. 
The sum lent Was <£ 100 j the premium £t. 2s. j 
and at the end of six months, when the princi- 
pal was repaid, £2. lOs. was also paid for inte- 
rest. The action not having been commenced 


* (a) Stated by Mr. Jastice BuUer^ in Fisher v* Beasley, 
Dougl. 236. 

(6) Brown v. Fdsbye. 4 Leon, 43. And see Martin Van 
Henbeck's ctuse. 2 Leon, 88. 
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till above a year after the payment of the pre- 
mium^ but within a year from the payment of the 
interest, Lord Mansfield^ at the trial, nonsuited 
the plaintiff, upon the ground that the penalty 
Was incurred upon the payment of the pre- 
mium, and that the action, not having been 
commenced within a year from that time, was 
now barred. But afterwards, upon a motion for 
setting aside the nonsuit, the whole court were 
of opinion that the penalty did not accrue tiU 
the receipt of the interest ^ and consequently tEat 
tb& ^ISintitf was in time with his action (^), 

So where A. had borrowed j£600 of J5., pay- 
ing him ten guineas premium ; and at the 
end of the half year, A. paid £\5 for interest ; 
it was urged, that till the whole year was ex- 
pired', there was a lociis pcenitenticB ; and that 
the premium being entire, ancf received for a 
year, it could not be apportioned and tacked 
to the half year's interest. But the court over- 
ruled the objection, and held that the usury 
Was complete at the payment of the half-year's 
interest (i). 

But where A. lent B. ,^500, paying imme- 
diately a premium of ^50, and paying interest 
on the £500 at the rate of £5 per cejit. for five 

(a) Fisher^ qui tarn, v. Beasley, Doug. 235. 
(^).Wade, qui tam^ v. Wilson, 1 East's Rq». }Q5, And see 
ante. Section Vll. - 

Q 
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years, at the end of which time a qui tarn ao 
ticm was brought ; the court of Common Fleas 
held that the loan could only be taken as a loan 
of ^450, because £50 had been returned at the 
time of the loan ; and that, as the interest re^ 
ceived at that rate as on £600 for the last year 
was usurious, the action was not barred by 
lapse of time {a). 

Though the usury is complete as soon as the 
lender has received the interest in money or 
money's worth, yet the mere taking of a pro- 
missory note for payment of the sum lent, with 
usurious interest, does not complete the usury, 
sinless the bill be paid ; for until it be paid, 
•the lender has received nothing (A). 
. So where money is lent by a cheque, it is 
nob a loan within the statute till the cheque is 
cashed (c). 

And alth(High it be not punishable to make 
an usurious contract, if such usurious contract 
be not carried into efiect; yet it is said by 
Baron Gcnt^ in Sir Wollaston Dixies case^ that 
if -^. lend B. <£100, without any contract for 
interest, and afterwards at the end of the year, 
JB. gives him £Z0 for the loan thereof, the same 

(a) Scurry, qui tam^ v. Freeman, 2 Bos. and Pul. 381* 
(6) Haddock, qui imn, v. Hammett, 7 Term Rep. 184* 
(c) Brooke^ qui tamt ^* Middleton, l Camp. 44S. And 
see Borrodailei qui tarn, v, Middleton> 2 Camp. 53. 


13 witbm the statute j for his ^jcqetptaji^? ni£|kes 
the oiFence without any l^argaiii or coatra^ t (fi)^ 
'Pqt the statute refers as weU to past as to fK** 
ture forbearance (i). 

The difference of the effect of the statute in 
the avoiding of the contract, and the accruing 
of the penalty, is therefore manifest. As soon 
as an usurious contract is made, it is ipso facto 
ab initio void* But the penalty does not arisf 
upon the making of the contract. That is only 
incurred by the execution of the contract ; or 
h^ the receipt of excessive interest without any 
jpreviQus usurious agreement (c). 

(a) 1 Leon. 96. And see Anon, l Ventr, 38:— aud Rex 
T. Walker, 1 Sid. 421. 

(b) Rex r. Rant, Trin. 16 Car. B. R. cited Vin. Abr. 

U8i(I). 

{e) I have endeavoured, in Part I. Sect. VII., to shew, 
'^at a contract to take interest bef^f^ the eypiratjiop of the 
term of forbearai^ce is illegal. Mr. Serjeaijit Hawkins, refer- 
ring to some of the cases I have cited in Sect. VII. concludes, * 
that if there be no contract, and the interest is only paid be- 
forehand fejr convenience'* sake without any corrupt iDtentio])> 
it wjjU not iqcur the penalty. Hawk. P. C» c, 82. s. 14. Bv^t 
qumr^f whether this is npt parrying the notion of a want of 
corrupt intention to too great a length ? The parties whp 
enter into a contract not usurious in its terms, will notji ^fi 
we have before seen, be pr^udiced by a mere mistake in ex- 
pvei^ii^ the contract^ Y gt if they agree to do a thi ng 
w hich they beli eve to b^ ^^g^ U b\it which tyirps put to be 
usurio us7tbr s cannot be called » mistake, but i^ au >gn<4- 

q2 



928 

The time for bringing the action being set- 
tied, the next question is, as to the proceeding's^ 
in the action. These I shall consider in their 
proper course* 


Section II. 

Qf the Process and Pleadings in a penal Action 

for Usury. 

Where it A qui tam action on the statute of usury, to 
recover treble the value of the sum forbom, 
can only be brought in the superior courts at 
Westminster. 

Therefore, where such an action was prose- 
cuted in the court of Efy^ a writ of error was 
brought (a). 
By whom The borrower of the money is as capable of 
broiTeht^ suing for the penalties as a stranger j — ^but, it 

ranee of lair, which affords them no excuse. Hi^ question 
mast always be, has the lender taken more than fire per 
cent, ? If he has, it will be an unavailing apology to saj^ 
that he did it for cmvemence' sake. All usury is committed 
fbr convenience' sake* 

(a) Gardner v. Morefield, 1 Keb. 554. pi. 6^ ; which cite^^ 
Gregory's case ; and Barrington v. Kine, 1 Cro. This last 
reference is incorrect, as no such case is to be found in 
Croke. And see Anon. Hardr. 420. 


««9 

^eefms^ that previously to the commeticement 4 / f 
of the suit, he must repay, or at Idast tendec, i^'.v^^ 
all the money borrowed (a). «^ ,■ 

And in commencing the action, it is no va- ^ lit / 
rlance, or irregularity, if the plaintiff sues out ,- 
the writ in his own name, and afterwards de- 
clares qui tarn ; for by this his demand is rather 
narrowed than enlarged {b\ 


•<-.. 


The action is local by the express words Venue» 
of the statute of Anne ^ and must be brought 
in the county where the offence was com- 
mitted {c). 

And in Sir WoUastan Dixie' ^ case (rf), it was 
said that the information {e) need not shew the 
place where the contract was made, but that 
it should shew where the taking was; for the 
receipt is what is punishable by the statute, 
and not the contract: and it shall be tried 
^here the taking was. 

. ♦ - 

(tf) Fitzroy «. Gwillini, 1 Term Rep. 153- 
iff) Lloydy qui torn, v. Williams, 2 BK Rep. 722. Same 
case, 3 Wilft. 141. 

(c) And see 8tat. 21 Jac. 1. c, 4* 

(d) 1 Leon. gj. pi. 125. — Toptclif^ qui tam^ o. Waller, 
Dyer. 346. b. pi. Q. Same case, I And. AS. pi. 122. 

(e) The statute by ^< information^* means an information 
qui tam^ 1 Barnard. 209. 
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Atid in de^t t>n bond mftde at 5. the de^ 
Ibndant pleaded a corrupt contract mlide at 
B. J and on issue joined, and the t^€W!^<? awarded 
ftom B. it was moved that it should be by a 
juiy from both places ; but, by the court, the 
venue is well awarded {a) . 

So where a draft was given with usurious in- 
terest, and a receipt taken for it in the county 
of^. and the draft was afterwards exchanged 
for money in the county of B. ; the usury being 
committed in B.j it was holden that the venue 
must be laid there (b). 

An information upon the statute of usury, 
for an usurious mortgage, charged the defend- 
ant, that he had taken more than lawful interest 
for the forbearance of one year ; and that this 
takii^ was out of the issues, rents, and profits, 
which be received in Middlesexy of lands in 
Glamorganshire^ that had been mortgaged to 
him. Manwood said, the taking of the issues 
ought to have been laid where the land was(c). 

But in a case of much later date, where an 
usurious contract was entered into by deed exe- 
cuted in London^ appointing A. the lender to be 
the receiver of B. the borrower's rents in Mid^ 
dlesex^ with a pretended salary, and J. accord- 

(a) Stanton v. Barton^ 2Bul8tr. 34. 

{b) Scurry, qui tarn, ». Freeman, 2 Bos, and Pul. 381. 

(c) Owen Morgan's case, 3 Leon, 238. pi. 327. 


\ 
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ingly received the rents in Middlesex^ but set- 
tled the balance with B. in London^ the court 
held that the venue was well laid in London^ for 
the offence did not appear to be complete till 
the account was settled («). 

And if the foundation of the action arises 
in two counties, the venue may be laid in 
either (b). 


In framing the declaration in an action on Declare- 
the statute of usury, several things are to be *'^°» 
considered, which are material to the validity 
of the pleadings; and any misstatement of 
which will prevent the plaintiff's recovering. ' 

These are, 

1. The time of the contract, or loan. 

S. The animus quo of the person forbear** 
ing. 

3. The person to whom the debt was forborn. 

4. The substance of the contract and for* 
bearing. 

5. The taking of the excess of interest. 

6. The formal conclusion. 

(a) Scott, qui tatn^ v. Brest, 2 Term Rep. 238* 

(b) Ibid ; and Bulwer's case, 7 Co. Eep, 57* — -And see, 
upon this point, Jennings v, Hunkin, 2 Lev* 122. and 
Adderly v. Wise) 2 Lev« i64; together with th^ c»9e0 tb^o 
cited. 
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1. The Time of the Contract or Loan. . 

The time of the contract or lending must be 
stated to be subsequent to the passing of the 
statute ; viz. after the £9th day of September^ 
1714; but if this appear by [the terms of the 
contract or instrument itself, it is sufficient 
without a formal allegation (a). ' 

The day of the loan must be exactly stated ; 
and a nonsuit will be the consequence of a va- 
riance in this respect. "" 

^us where the plaintiff declared, that upon 
a corrupt contract made 07i the 21st day of De- 
cemhery 1774, the defendant received £6. 8s. 
upon the loan of £ , for giving day of pay- 
ment to the 23d oi December^ 1776 ; and it was 
proved that the corrupt contract was made on 
the 2Sd of December, 1774, for two years, the 
variance was held to be fatal (6). 

So where the corrupt agreement was stated 
to have been on the 26th of March^ 1801, and 
it appeared that the money was not advanced 
till the 27th, the^plaintiff was nonsuited on this 
variance (c). 

And where the loan was stated to have been 
on the 20th of Jprif, and it was proved that 

(a) Bftyttham v. Mftttbews^ Fitzgib. 130. 

(6) Carlisle, qui tarn, «. Trears^ Cowp. 6^1. 

(c) Harris, jvt tm^ ^ Hudeop. 4 Esp. N. P. C. 152. 
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the money was lent by a cheque sent by letter 
on the SOtb, but not received till the Ust, Lord 
Ellenborough^ Chief Justice, held this a fatal 
variance {a). 

So where the loan was stated to be on the 
2 1 J/ ef April ; and in proof it appeared, that on 
that day the borrower received from the de- 
fendant, as part of the sum lent, a cheque 
which was void for want of a stamp ; and that 
the same day he paid this into his banker's, who 
immediately gave him credit for the amount, 
but that the banker did not receive payment of 
it till the 22d ; Lord Ellenboroughy Chief Jus- 
tice, considering the cheque as a nullity, 
thought that there was no lending till the 22d, 
when the money was absolutely received. And 
therefore his Lordship nonsuited the plain- 
tiff (*). ^^^^ 

Goulton owed Flintoft <£600 on bond, and 
Flint oft was indebted to the defendant (Wilson) 
in <£ 1200 on a promissory note. Flintoft being 
unable to pay the defendant more than half of 
his debt, on account of the default of Goulton^ 
it was agreed between the respective parties 
on the 4th of Aprils 1798, that the defendant 

(a) Brooke, qui tarn, v. M iddletop, 1 Camp. 445^ 
(&) Borrodaile^ qui tam, v, MiddletoD, 2 Camp. 53. * 
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should accept Ooulton and one Yates, by way 
of surety for him, as defendant's debtors, for the 
remaining <£600 instead of FUntofi; the defend^ 
ant saying, however, that he would only lend 
Goulton the money for one year, which was 
agreed to. Accordingly, Goulton and Yates 
gave their promissory note of that date, by 
which they jointly and severally promised to 
pay to the defendant or order <£600 on demand 
for value received, with interest after the rate 
of £5 per cent, per annum ; and the defendant at 
the same time received from Goulton a pre* 
mium of ten guineas. FUntoft, however, having 
omitted to bring G'oultons bond with him, it 
was agreed that the old securities should be 
the next day delivered and cancelled, which 
was accordingly done. The declaration laid it 
as a loan of money from the defendant to Goul^ 
ton on the 4:th of Aprils 1798. 

It was objected that there was no loan of 
money, none having been received by Goulton ; 
and that the making himself the debtor instead 
of Flintofts and giving his own note for the mo- 
ney, did not constitute a loan^ though it might 
have been laid as a corrrupt contract ; or if it 
did constitute a loan, it was not such to Goul^ 
ton alone, but to him and Yates jointly. It was 
also objected, that the loan was improperly stated 
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to be on the 4ith of April ; for that the agree- 
ment did not take effect till the bond given by 
Goulten to Flintoft was cancelled. The court 
ovemiled all the objections, and held the trans- 
action to be rightly described (a). 

2. The animus quo. 

It has already been said, that a mere mistake 
'will not make the lender liable as for usury ; and, 
therefore, in order to charge him, it must be ex- 
pressly stated that the taking of excessive inte- 
rest was " per corruptam accommodationem (b) ;" 
or " quod corrupte agreatiim fiiit (c)/* 

But where the declaration stated that the 
defendant corruptive lent ^40, &c. and also that 
he lent £^0 without saying corruptivCj it was 
nevertheless held, that the judgment should be 
given for that part which was good (d). 

So where the defendant was indicted for 
usury, without saying, quod corrupte agreatum 
fuitj the indictment was quashed (e). 

(a) Wade, qui torn, v. Wilson,,! East Rep. 195* 

(b) Doctor Foster's case, 11 Co. Rep. 58, — Doctr. plac. 
332. — Emioot v. Fulwood, 1 Anders. 4<}. pi. 123. 

(c) Per Croke, J. in Roberts v. Tremoile, 2 Rol. Rep* 48. 
And see Higgins v. Mervin, cited Cro. Jac. 508. 

(rf) Woody's case, Cro. Jac. 104. 

(e) Rex V. Gast, or Garth, i Keb. 62Q, — ^Vide Farrell v. 
Shan, 2 Keb. 525.*-And Symonds v. Cockerill^ Noy. 151. 
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But it is otherwise in a verdict^ which is -the 
finding of lay gents (a). 

3. The Person to whom the Debt wasforboru^ 

It is also necessary to state with precision the 
person to whom the forbearance was given. — 
For in an information for usury, where the 
contract was laid to be with persons unknown, it 
was holden ill {b). 

Yet it seems, that though it be not specially 
averred that the forbearance was to A., if it 
appear to have been so with certainty, it will be 
sufficient (r). 

If more than legal interest be taken by the 
defendant, on a note given to ^. by B. as a 
collateral security for money lent to C. and in- 
dorsed by A. to the defendant ; such usury is 
well described to be for the forbearance of mo- 
ney lent by the defendant to B. (rf). 

So, if a persoif discounts a bill of exchangCi 
and pays for it the amount of the contents, de- 
ducting only legal interest, and on a subsequent 

(a) Per Croke, J. in Roberts v. Tremoll^ 2 Rol. Rep, 48. 
(6) Nasie's case, Noy's Rep. 143. 
(c) Marshall v. Birkenshaw, l New Rep. 172. 
{(i) Manners, qui tarn, v. Postan, 3 Boi. and PuL 343.— 
And Wade, qui tam^ v, Wilson, antei page 233* 


237 

day receives usurious interest under pretence 
of guaranteeing the acceptor ; — the sum first 
paid tQBjy be laid as forbom to the person who 
first received the money on indorsing it to the 
discounter; even supposing that that person, 
if sued on the bill, might recover over against 
the discounter as guarantee (a). 

4. T7i€ Substance of the Contract of forbearing. 

It is sufficient, in setting out the contract, tO , 
describe the corrupt bargain generally ; be- 
cause matters of this kind are supposed to be 
privily transacted, and the action or informa- 
tion may be brought by a stranger, who cannot 
have the same means of knowledge as the 
parties themselves (&). 

TTiere are, however, three points upon which 
the greatest accuracy is requisite, because the 
judgment depends upon them (c). These are, 
the sum forborn j — the time for which it is for- 
bom; — and the excess of interest taken. 

In the case of Lee v. CasSj just cited, the 
court held that the sum first paid might be 
stated as the sum forborn ; and Sir James Mans* 

(d) Lee, qw tarn, v. Cass, 1 Taunt. 511, 

(b) Bedo V. Sandersou, Cro. Jac. 440. — Aod I Hawk. PL 
Cor. c. 82; s. 24* 

(c) Rex V. Gillham, 6 Term Rep. 265. 
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j£^ Chief Jurtice^ addled, t&i^t, in si^ a co^e, 
it was usual ta declare upoa the tmnsactian iu 
Jboth ways, as well on the sum contained in the 
biU> as on the same sum diminished by the diar 
count ; but that either way would suffice («). 

And it has been said, that it muBt be sh^wu 
who forbore the money (6), si^ well as whos^ 
money it was that was forborn (c). 

Jn one case, where there was a contract for 
a loan of monetfy a specific sum was stated to 
have been lent j but it appeared in evidence that 
the loan had not all been in money, but that, 
to make up part of the sum^ gold of a known 
value had been taken as cash. Upon its being 
objected that this was a variance, the couct 
held that the contract was proved as laid $ be- 
qause it was not originally a contract for the 
delivery of goods, but for a loan of mon^. 
The contract was for the loan of money ; and it 
was only in the execution of the contract that a 
particular commodity was made to sU\,nd in 
the place of the thin^ which constituted the 
value (rf). 

(a) 1 Taunt. 5l6. (b) Kenn's case, Dyer 3^7. 6. 

(c) Per Man wood; Ch. B, in Sir Wollastpn Dixie's case, 
1 I^eoQ. 97. — But see the form of the declaration^ post. 
Appendix. 

{d) Barbe^ qui iam, v, Parker, 1 Hen, B1« 283. 
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The time of forbearance (ja) must be stated 
with accuracy, as well as the time of the loan. 

The defendants on the SOth of Aprils 1810, 
discounted for B. a post-dated bill, bearing 
date the I6th oiMaif^ 1310| and gave in lieu 
thereof a bill which had then seven days to run^ 
aud *which consequently would become due on 
the 7th of May : for this the defendant made 
no rebate. This was laid in the declaration to 
be a loan of the amount of the first bill, from 
the 7th of May till the 16th, and the court 
thpught.it rightly laid (^). 

The e^vcess of interest must also be correctly 
set our;Tbr to shew that more than legal inte*- 
rest was taken will not suffice, unless the exact 
amount be stated (r). 


-■»•"'*.»..«» ^ .,^, 


5. The taking of the JEatess of Interest. 

Tbe declaration must state that the corrupt 
agreement was followed up by a loan, and the 
actual receipt of excessive interest (rf). 

(a) It Is said in Sir Woll^ton Dixie's ease, that where 
there is a loan for twelve months, thi/s shall be intended of 
calendar, and not lunar, months, 1 Leon. gS, — See also 
Catesby v. Bishop of Peterborough, Cro. Jac« 141. — Same 
case, Yelv. 100. — But see TuHet v. Linfield. Burr. 1455. 

(b) Hutchinson, qui iam,v. Piper, 4 Taunt. 810. 

(c) Martin Van Henbedc's case, 2 Leont 39. pi. 52. 

(d) Rex V. Upton, Str. 8l6. 


p 
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6. The Conclusion. 

The declaration must end with the form^ 
averment, contra formom statuti. It is, how- 
ever, unnecessary to aver the particular sta- 
tute (a). And no damage must be state d; 
because, until the intormerlTcoiKmencmg the 
action, no interest attaches to him ; and the 
debt only arises upon the judgment (b). 

Section II L 

Of Amendment in a penal Action/or Usury. 

While aU is in paper, an amendment may be 
made at common law, as well in penal^ as in 
civil, actions ; but the permission to amend is 
entirely in the discretion of the Court. 

In a declaration in a qui tarn action for usury, 
the Court granted leave to amend by altering 
the date of the note, all being in paper (c). 

So the Court oi King* s Bench amended a 
misnomer of the defendant's christian name in 
a penal action {d). 

(a) Toptclif, qui tam^ v. Waller, Dyer, 345, b.— Same 
case, 1 And. 48, pi. 122^ 

(5 ) Frederick v. Lookup, qui tarn, in error. Burr. 2018.— 
Cuming V. Sibly, Burr. 2489* — As to pleading to an in- 
formation, see Paramore v. Robinson, cited Cro. Jac 544. 

(c) Bonfield, qui tam, v. Milner, Burr. 1098. 

{d) Mestaer v. Hurst, B. R. Hil. 1815, cited 1 Marsh. 
Rep. 420. 


\ 
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S09 after the record had beeoi made up» and 
carried down to trial, and withdrawn by tb^ 
plaintiff, the Ccnirt granted leave to amend as 
to the sum lent (a). 

And in another ca^e, after the record wa^ 
withdrawn, the defendant had leave to amend 
by altering the venue (b). 

And the court wiU grant leave to amende 
even after the time limited for bringing a D^w 
action has expired, provided the plaintiff has 
not been guilty of any unnecessary delay m 
prosecuting his suit, and the amendment does 
not introduce any new substantive cause of 
/action (c). 

But the amendment in the declaration will 
ilot be permitted, where there has been any 
delay on the part of the plaintiff, even though 
the pleadings are still in paper (d). 

As wfaerQ the action has been depending 
four years (e). 

Neither will the Coort, in a penal action, 
alt^r the term of which the declaration is en* 

(a) Mace, qui tanty v. Lovett, Burr, 2833 • 

(6) Tailleur, qui tarn, v. Cocks, B. R. Tr. 1782, cited 6 

Term Rep. 173. 

(c) Cross V. I^aye, 6 Term Rep. 543* — Maddock, qui 

tarntf V, Hammety 7 Term Rep. 55. 

{d) Ranking, gwt tam^ v. Marsh, 8 Term Ee|^.30.*T-^teeI» 

' qui tarn, v. Spwerby, 6 Term Rep, 171. 

(e). QofiF, qui tawj v. Popplewell, 2 Term Rep. 707. 

R 
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titled, to a previous term, in order to bring it 
within the time limited for the action {a). 

Nor is there any instance in which the Court 
has given leave to amend, as to the parties ta 
the suit^ in a penal action, after demurrer {b). 

But the court will amend the verdict by the 
judge's notes, if the jury, by mistaking the 
date of the instrument, create a variance, for 
which the evidence afibrds no foundation (cr) : 
But not if any evidence has been given, by 
which tt was competent for the jury to find as 
they may have done {d}. 


Section IV. 

Of compounding and settiing a penal Action for 

Usury. 

The prosecutor nmy, if the defendiant con- 
sent» compound the action, on the stat« IS Eliz. 
c 5 ; but such compositidn must be with the 
leave of the Court, otherwise it is penal (e}. 
But the Court will, in general, grant this leave, 
even after verdict (J*). 

(a) Woodroffe v. Williams, I Marsh. Rep. 41 9. 

(6) Per Buller, J. in Evans v. Stevens, 4 Term Rep. 228. 

(c) Manners, qui tarn, v* Postan^ 3 Bos. and Pul. 343. 

(d) Ibid. 345. 

(e) Bland !?• Featherstone, Barnes, 118, 3d edit 

(f) Maughan, qui tarn, v. Walker^ 5 Term Rep. 98. 
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And where a rule has been obtained by the 
defendant, for staying the proceedings, on pay- 
ment of part of the penalties, the Court will 
grant an attachment against him for non- 
payment {a). 

The Attornfey-General may enter a nolle 
prosequi, on behalf of the crown ; but he can- 
not enter it except for the King's part of the 
penalty {b). 


Section V. 
Q/* the Evidence in a qui tarn Action. 

Supposing the action be not compounded, 
but regularly proceeded in, the next question 
will be, as to the evidence; — ^who will be a 
competent witness ; — and what will be sufficient 
proof to charge the defendant. 

Where an action qui tarn is brought by a 
stranger, the borrower will be a competent 
witness to prove the usury, after the re-payment 
of the money (c). And, therefore, in order to 
let in the borrower's evidence, it will be ne- 


(a) Hart, qui taimy v. Draper, 2 Marsh. 358-— and King v. 
Clifton, 5 Term Rep. 257. 

(h) Stretton v. Tayler^ Cro. Eliz. 138. 
(c) Long's case, l Ventr. igi* 


cessary to shew, tlwt the money has been re- . 
paid. 

In one case (a), Chief Justice Lee refused to 
let the borrower himself prove the re^ymeot ; 
conceiving that, until the money was shewn 
to have been repaid, he could be no witness 
at all. But since that case, the Court of Kin^s 
^enth have held that the borrower is a com- 
petent witness to prove both the usurious con- 
tract and the re-payment of the money j be- 
cause they considered that the re-payment it- 
self established his competency and credit (^). 
And this decision has since been revised and 
confirmed in a case, where an action had been 
brought to recover the penalties of the statute, 
upon a loan and forbearance to one Bromer^ 
who was called as a witness to prove the trans- 
action. In addition to his being the borrower, 
it appeared that he was an uncertificated bank- 
rupt; and although the sums laid in the de- 
claration had been paid with the lawful interest, 
still he was largely indebted to the defendants 
on a running account for different loans, in 
which the sums declared on were included. — 
Lord Kenyan sufiered him to be a witness, 
thinking that the objection went to his credit^ 

(a) Shank, q^ tarn, v, Payne, Sir. 6d3« 

(b) Abraham^ qui tam^v. Bnnn. Barr<'2251,-^and see 
Parris's case, l Vent. 49. 
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and not to his competency (a); And titnp 
opinion he afterwards confirmed, on a motion 
for a new trial, the rest of the court con*' 
curring ( J) . 

So that, in addition to its being established, 
that the borrower may prove the whole ca»e, it^ 
seems, that not even his being Indebted to the 
defendants on a general balance will affect his 
competency, provided the particular sums in. 
question have been paid. 

But in an action on the statute against the as-^ 

signee of a bankrupt, for taking usurious interest 

on a loan of money to the bankrupt before his^ 

bankruptcy, the bankrupt is not a competent 

witness to prove the offence, if he has not 

obtained his certificate, or repaid the money -y 

notwithstanding he is willing to give a release 

to his assignees of the benefit which may arisef 

from the discharge of this debt in particular, 

and all claim to allowance or surplus in general ; 

and notwithstanding the assignee has proved 

his demand for the money lent under the com* 

mission (c). 

As to what will be evidence against the de- ^ 
fendant ; — ^in an action for usury, in discount- 

~ (a) Smith, ^ut tarn, v. Prager, 2 Esp. N. P. C. 486. 

(b) 7 Term Rep. 60, — and see Bent v. Baker, 3 Term 
Rep. 27. 

(c) Masters, qui tarn, v. Drayton, 2 Term Rep. 496 
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ing a bill ^ — ^where it was proved that one Brown 
demanded payment of the acceptor^ and com- 
menced an action against him, in order to 
compel payment; in consequence of which 
a person on behalf of the acceptor paid to 
Brown the amount of the bill, and the costs oF 
the suit, on producing the bill, for which Broivn 
gave a receipt as the attorney for the defend- 
ant; and no account was given how Brown 
came by the bill ; — it was holden that there 
was sufficient evidence to be left to a jury that 
Brown acted as the defendant's agent, and con- 
sequently that the defendant had received 
usurious interest (a). 

As to the evidence^r the defendant, it has 
been held that, where it had been proved that 
the defendant had taken ftom one Ubank £50^ 
for the loan of £ 1 000, for six months, it was 
not competent for the defendant to give in 
evidence an account in the hand-writing of 
Ubanky wherein he admitted part of this ,£50 
to have been paid on the balance of an old 
account (b). 

(a) Owen, qui tarn, v. Barrow, 1 Mew Rep. lOl. 

(6) MiiughaiD, j^ttt tarn, v. Walker, Peake, N. P. C. 163« 
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Section VI. 

Of the Consequences of the Trial of a Penal 

Action for Usury. 

If an information be brought against two, and 
only one be found guilty, there can be no 
judgment in this case (a). 

And usury shall not be intended, unless the 
jury find it expressly (&)• 

But if, upon nil debet pleaded, the jury find 
an usurious receipt, and do not find any loan, a 
new venire shall be awarded, and not a new nisi 
prius (c). 

If the prosecutor be nonsuited, this shall not 
prejudice the crown {d). 

And it is said, in Salkeld^ that one in execution 
for usury cannot be bailed, though there be 
an error on the record ; and though it was 
formerly the custom to bail in such a case : but 
that it is otherwise on an audita querela (e). 

(a) Page's case, Lane, 19. — Yaux v, Auslio, Lane, 59* 
\h) Webb V. Worfield, Bridg. 112. 

(c) Loveday*8 case, 8 Co. Rep. ISO. 

(d) Stretton v. Tayler, Cro. Eli<« 138. 

(e) 3 Salk. 58, pL 18. 


APPENDIX 


STATUTES. 


NO I. 

3 Hen. VII. c. 5. 

Jn Act agamtt Chevnance and Umuy. 

It£M, for as much as importable damage loss and impoTe* 
rishing of this realm is had by damnable bargains .grounded 
in Usury coloured by the name of New Chevisance contrary 
to the law of natural justice, to the common hurt of this 
land, and to the great displeasure of God» our Soyereigne 
Ltord the King, for the reformation thereof and of all cor- 
rupt and unlawful bargains by the assent of the Lords spi- 
ritual and temporal and the commons in his said parliament 
assembled, and by authority of the same hath ordained and 
enacted. That if hereafter any bargaine covenant by buying 
of any obligation bill or any pledges put into suretie, or by 
bill or otherwise by the name of dry exchange or otherwise 
^whereby any certain sum shall be lost by any covenant or 
promise between any person or persons by themselves or any 
other to their knowledge within this realme or if any bar- 
gaine or loan whereby any of the party should lose or pay 
for any sum certain : that is to say for having an J^IQO, in 
money or merchandize or otherwise and therefore to pay six 
score pounds or more or less in and for any more or less 
summe after any manner or rate, that all such bargains cove- 
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Dtnti promise and loreties therefore made and all things 
thereof depending be utterly yoyde and of bone efiect. 
And over this it is ordained by the same authority that if 
any merchandize obligations bills or plate be promised to 
be delivered upon such corrupt bargain and delivered, or de^ 
livered and had again to him that ought such merchaadizes, 
obligations bills or plate or knoweth by any other man by 
assent agreement or knowledge in any manner forme of him 
or his factor or broker that such merchandizes ought or privia 
to such bargaines, that all such bargaines, covenants, pro- 
mises, and all sureties therefore made be utterly voyde. And 
the seller owner bargainer or promiser of such corrupt bar- 
gains or goodsy shall lose for any such bargaine made by him 
or his factor ^10(). And whosoever will sue therefore to 
have an action of debt : in which the party shall not wage 
his lawe, the King to have the one halfe, and he that will sue 
the other halfe. And forasmuch as these corrupt bargains be 
most usually had within cities and burroughs having autho- 
rity to try all matters and causes growen and had within 
the said cities and boroughes : and if at any such defaults, 
should there be tryed, perjury by likelinesse thereby should 
grow and little of the premisses to be founde, therefore it is 
ordained by the said authoritie that as well the ChanceUour 
of England for the time being, have authority and power to 
examine all manner corrupt bargains promises loans or 
sales growen and had of any of the promises, and thereupon 
by examination to heure and determine the same, and to 
give like judgment and make like execution thereof as 
the matter were tryed and found at the parties suit, in any 
such action of debt by the course of the common law as 
the justices of the peace of any shire next adjoining to any 
citie or borrough where such defaultes be of any of the pre- 
mises. And they- to make like process against any man 
' thereof endyted afore them of any of the premises, as they 
should or ought to doe against any man that were endyted 
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afore ibem of any riot or trespasse and to determine it. 
And if any man be found guilty afore them of any of thepte- 
inises to forfeit the aforesaid peine of <£lOO* resenring to the 
church (this punishment notwithstanding) theeorrectton of 
their soalls according to the laws of the same. 


N°II. 
3 Hen. VII. c. 6. 

An Act c&Kctrning Exchange and Rechange Chevizancc Usury 

and Brokers^ 

Itena, forasmuch as there hath growen and daily groweth 
great displeasure of God, and great hurt of the King onr 
Sovereigne Lord, and to this his realme by and for the 
inordinate changes and rechaoges that have been of long 
time used and yet continued in this saide realme without 
authoritie given of the King to such changing and re» 
changing. For remedie whereof many noble statutes against 
the same made whereof one special statute was in the xv. 
yere of King Edward the third made for the same, remedie 
and in Henry the fourth Hen^ie the fifth and in Henry the 
sixth days ; — wherefore the King our Soveraigne Lord will, 
that all such statutes be put in due execution from hence- 
forth. And that no man make any exchange without the 
King's license, ne shall make any exchange or re-change of 
money, to be paid within this land but only such as the 
King shall depute thereunto to keep make and answer such 
exchanges and re-changed, upon the peines in the same 
statute of King Edward conteined. And over that it is 
ordeined by the King our Soveraigne Lord by the assent of 
the Lords spiritual and temporall and commons in his 
said parliament assembled and by authoritie of the same 


25S 

tbftt all oAlftwiul cheviiaiices and usury be dampned and 
none to be used, upon peine of forfeiture of the value of 
the, money or g^oods so chevised or lent the same forieittiTe 
to run on the sdler and lender thereof. Also forasmuch 
as divers Euglish and estrangers brokers, which be named 
and assigned to occupy lawful brokages be inducers and 
bargaine-makers of unlawful chevisance and. usury and in 
some part of unlawful exchanges to the hurt of our said 
Soveraigne Lord and this his said realme: therefore it 
is enacted and established by the said authoritie, that idl 
such brokers dealing unlawfully of any of the premises be 
put apart and never to occupie as brokers within thia hit 
realme as they may be espied and found in cities boroughs 
and townes^ by maiors bayliffs or any of them or of their mi- 
nisters where such bargaine is used. And that every bro- 
ker that is found defective in making of unlawful brokage^ 
shall forfeite for every defaulte ^20. and have impri- 
sonment of halfe a yere. And furthermore to be punished 
by the pillorie or otherwise to their open rebuke and shame, 
the King to have the one halfe of every of the said for* 
ISeitures, and the parties thlit will sue, the other haife of the 
same, by Action of debt by the common lawe and the de- 
fendant in the same action bee not admitted to his lawe nor 
essoine nor protection be for the same defendant allowed. 
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NO III. 

1 1 Hen, VII. c# viii. 

An Act for repealing the Zd of Henry VII, and making mart 

effectual Provision against Usury. 

Praien the commons in this present parliament assem- 
bled, that wherein the parliament holden at Westminster 
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!ihe tbird yeere of youre most noble reigDe, it vrm C0acl«d. 
'Offckuned and establiflbed, that of for and upoa bafgaina 
•IpPoondcMl in vwiy coloured by the iQeanes of nm cheve* 
aaooce of exchange contrary to the law of natural juatic^ t» 
IhegrQuA diq>laa8ur« of Gad and our said soveraigne Lord 
•ad the oommon hurt of this his land^ that certaine punish* 
stents mad penalties should runoe upon the offenders in that 
befaa}f» fts in the said act more at large is contained, wUch 
mitt'WmB and is se obscured dark and defuse, that the true 
jmt«it €if the malters thereof cannot persiteiy be under- 
«i)»od; wherefore and for the plaine explanation and dedans 
tion of usurj and penalties to be hereafter executed upon 
ihe offenders in the same : the King our Soveraigne Lard 
bf Ae assent and advioe of the Lords spirituall and tedl|io» 
«ail And the commons in this present parliament assembled 
end by authoritie of the eame ordaineth enacteth imd esta* 
laUskethy diet all manner of person or persons lending money 
to amd for a time taking fw the same lone any thing more be* 
ndfia jor above the mboney lent by way c^ contract of covenaol 
at tke time of tbeeame lotte,<saving lawful penalties for non- 
paira/mt of the same money lent, and that all mann^.of 
fieraon and persons wfetch heereaftersell any goods cutties 
or mfirehaMbees to miy person or pemons being in ney;es- 
salie, and the seller himself or by his broker or factor in 
tfaat]»ehaife againe buy the same.goods catties or meochan- 
dit«a of ^e same person to whome they were spld being in 
necessity of his broker or foctor in that behalf within thiee 
months after they be sold for a less sum of money than they 
were sold for, knowing the same goods so bought again afore 
by the same buyer or buyers to be sold after the form afore- 
said : and that every person and persons lending or taking 
any money to any person or persons to a certain time, and 
taketh lands tenements or any hereditaments or other bonds 
*for perfite suretie and sure payment of his or their money 
lent at the time assigned, without condition or adventure i 
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and alto at the time of the' same loan or taking of the said 
money coTenanteth appointeth or eontracteth, covenanten 
appointen or contracten, that he or they that lend or take 
money, shall have the revenues and profits of the landsy 
tenements or hereditaments of him that so borroweth or 
taketh money by a certain time : that then erery person 
heereafter upon any of the premisses convicted, forfiete the 
moiety of the value in money of the said money goods catties 
merchandizes, as is above said, so sold or lent after such value 
as they have been sold or lent for after any forme aforesnd, 
whereof the King shall have the one moiety of the same 
forfeiture and the party that will sue the other moiety; 
and if no man will sue then the King to have the whole. 
And this suit for the said penalty and forfeiture to be as 
well at the King*s suit as any other, that will sue by inform- 
ation in any of the King's Courts of Record^ . and soeh 
processe to be had in the same as is used in other actions 
of debt at the common law in the same courts Provided 
alwais that in the Court of Chauncerie and Exchequer they 
shall make such processe as hath been used afore time in 
iiifbrmatioDs afore them commenced, wherein the defendant 
•hall not wage his law nor protection ne tstoine de servke 
h Roy in the same allowable. And that the same act and 
ordinance made the third yere and all things therein con* 
tained be from henceforth utterly void and of none e£fect» 
reserving alway to the spiritual jurisdictioB th^r lawful 
punishments in every cause of usury. 
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NO IV. 
37 Hen. VIIL c. ix. 

A Bill against Usury, 

\^here before this time divers and sundry act* ktatnteft 
aiid laws have been ordained had and made within this 
realm, for the avoiding and punishment of usury, being 
a thing unlawful, and of other corrupt bargains shifts and 
cheTizances which acts statutes and laws been so obscure 
and dark in sentences words and terms and upon the same 
ao many doubts ambigoites and questions have arisen and 
grown and the same acts statutes and laws been of so little 
force or effect, that by reason thereof little or uo punish- 
ment hath ensued to the offenders of the same but rather 
hath encouraged them to use the same, for reformation 
whereof be it enacted by the King our Soveraigne Lord by 
the assent of the lords spiritual and temporal and of the 
commons of this present parliament assembled and by autho- 
rity of the same, that all and every the said acts statutes and 
laws heretofore made of for or concerning usury shifts corrupt 
bargains and chevisances and every of them, and all pains 
forfeitures and penalties concerning the same and every part 
thereof shall from henceforth be utterly void and of none 
effect to all intents constructions and purposes. 

II. And be it further enacted by the authority aforesaid. 
That no person or persons of what estate degree or condition 
soever he or they be, from and after the last day of January 
next coming shall by himself factor attorney servant or 
deputy sell his merchendizes or wares to any person or per- 
sons and within three months next after by his factor attor- 
ney deputy or by any other person or persons to his use and 
behoof bily the same- merchandizes or wares or any part or 
parcel thereof upon a lower price, knowing tl^m to be 


the same wares or merchandizesy that he before did so bar- 
gain and sell upon the puns and forfeitures hereafter 
limited in this estatute. 

III. And be it also enacted by the same authoritj-. That 
no person or persons of what estate degree quality or coiicii- 
tion soever he or they be at any time after the said last day 
of January next coming by way or mean of any corrupt 
bargain loan exchange chetisance shift interest of any 
wares merchandizes or other thing or things whatsoever, or 
by any other corrupt or deceitful way or mean or by any 
covin engine or deceitful way or conveyance shall have re- 
ceive accept or take in lucre or gains for the forbearing or 
giving day of payment of one whole year of and for bis or 
thdir money or other things, that shall be due for the same 
leaves merchandizes or other thing or things above the suoi 
often pound in the hundred, and so after that rate and not 
above of and for a more or less sum or for a longer or shorter 
time, and no more or greater gain or sum thereupcm to be 
had upon the pams and forfeitures hereafter in this act 
mentioned and contained. 

IV. And be it further enacted by the authority aforesaid. 
That if any person or persons at any time after the said lafit 
day of January do bargain and sell, or lay to mortgage 
by any way or mean any manors lands tenements or here* 
ditaments to any person or persons upon condition of pay- 
ment or non-payment of any sum or sunw of money to be 
had paid or made at any day certain, or before any such day 
by him, that shall so bargain sell or lay to mortgage t;besM9e 
manors lands tenements or hereditaments, that the same per- 
son or persons, to whom any such manors laud tenements or 
hereditaments shall be so bargained sold or laid to mortgagCi 
shall not by reason thereof have ne take in lucre or gains 
of the isfsues revenues and profits of the saqae manors lands 
teneme^tA ^r kereflitaments above tl^ie ,^um of ten pound 
in the hundred for onefwhole j^ar, and so after the rate of 
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afbonresftid for a more or lesser sum or .f^ a longer or abortar. 
tim« and no more oor otherwise^ upon tbe pains forfeitures. 
and penalties hereafter in this present estatute limited and 
expressed* 

V« And be it farther enacted by the authority aforesaid^ 
That if any person or persons, of what estate degree quality 
or condition soever he or they be, at any time after the 
said last day of January next coming shall do any act or 
acts thing or things contrary to the tenor form and effect of 
this estatute, or of any clause article or sentence contained 
. in the same, that then all and every offender and offenders 
therein or in any part thereof shall forfeit and lose for 
every such offence the treble v^ue of the wares merchan- 
dizes and other thing or things so bargained sold exchanged 
or shifted^ and the treble value of the issi^es and profits of the 
said manors lands tenements and hereditaments so had taken 
or received by reason of any such bargain sale or mortgage^ 
and also shall have and suffer imprisonment of his body and 
make fine and ransom at the King's will and pleasure; tbe 
moiety of which forfeiture of the said treble value shall be 
to the King and tlie other moiety to him or them, that will 
sue for the same in any of the King's Courts by action, of 
debt bill plaint or information, in which action bill plaint or 
information no wager of law essoin or protection shall be 
admitted or allowed. 

VI. Provided alway and be it enacted by the authority 
aforesaid. That this act nor any thing therein contained shall 
not in any wise extend to any lawful obligation indorsed with 
a condition, nor to any statute or recognisance made and to 
be made for the payment of a lesser sum, so that the same 
obligation statute or recognisance be made for a true just 
and perfect debt, or for the performance of any other true 
covenants made or to be made upon a just and true intent 
had between the parties, other than in cases of usury inte- 
rest corrupt bargains shifts or chevisance, ne yet shall ex- 
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tend to any recovery fine feoffment release confirmation or 
grant madie or to be made upon condition with a true intent, 
other than to snch recoveries fines feofiinents releaaes coa* 
firmations and grants, as shall be made upon condition 
extending to usury interest corrupt bargains shifts or che- 
visance> any thing in this statute contained, or any law sta- 
tute or ordinance heretofore had used or made to the con 
trary notwithstanding. 


NOV. 

5 and 6 Ed. VI. ch. ^0. 

An Act against Usurt/, 

Wherein the seven and thirtieth year of the reigne of the 
late King of famous meoiorie King Henry the Eight father 
to our Sovereign Lord the King that now is, amongst acts 
and statutes then made it was enacted by the authority of par- 
liament, that no person or persons at any time after the last 
day of January in the' said seven and thirtieth year, should 
have, receive, accept or take in lucre or gains from the loan, 
forbearing or giving day of payment of any sum of monie 
for one whole year above the sum of ten pound in the 
hundred, and so after that rate and not above, of and for a 
more or less sum or for a larger or shorter time, upon the 
paines and forfeitures in the said act mentioned and con- 
tained. The which act was not ment or intended for the main- 
tenance and allowance of usury as divers persons blinded 
with inordinate love of themselves have and yet do mis- 
take the same, but rather was made and intended against 
all sorts and kinds of usurie as a thing unlawful, as by the 
title and preamble of the said act it doth plainly appear, and 
yet nevertheless the same was by the said act permitted for 
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tlie avoiding of a more evil and inconveniencCy that before 
-tliat time was used and exercised. But for as much as 
usurie is by the word of God utterly prohibited as a vice 
most odious and detestable, as in divers places of the Holy 
Scriptures it is evident to be seen^ which thing by no godly 
teaching, and persuasions can sink into the hearts of divers 
greedie uncharitable and covetions* persons of this realme, 
nor yet by any terrible threatnings of God's wrath and ven- 
geance that justly hangeth over this realme for the great 
and open usurie therein dayly used and practised, they will 
forsake such filthy gain and lucre, unless some temporal 
punishment be provided and ordained in that behalf. For 
refor,mation whereof be it enacted by the authoritie of this 
present parliament^ that from the first day off May, which 
shall be in the yeere of our Lord God 1552, the said act 
and statute concerning only usury lucre or gains of or for 
the lone, forbearing, or giving days of any sum or sums of 
money be vitterly abrogated, void, and repealed. — And fur- 
thermore be it enacted by the authoritie aforesaid, that 
from and after the said first day of May next coming no 
person or persons of what estate, degree, quality or condi- 
tion soever he or they be by any corrupt colorable or deceit* 
ful conveyance slight or engine, or by any way or mean shall 
lend give set out deliver or forbear any sum or summes of 
monie to any person or persons or to any corporation or* 
body politicke to or for any manner of usurie increase lucre 
gaine or interest to be had . received or hoped for over and 
above the sum or summes so lent, given set out delivered or 
. forborne upon pain of forfeiture of the value, as well of the 
sum or sums so lent given set out delivered or forborncias also 
of the usury, increase, lucre, gAiu, or interest thereof. And 
also upon pain of imprisonment of the body or bodies of 
every such offender or offenders, and also to make fine and 
ransom at the King's will and pl^easure. The moieties of 
which forfeiture of the said value shall be to the King, and 
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the other tnbiety to the party, that will sue for the same in 
any of the King^s Courts of Record by action of debt, bill, 
plaint, or information, wherein no wager of law, essome or 
protection shall be allowed or admitted. 


N« VI. 

13 Eliz. cap. 8. 

An Act against Usury. 

Whereas in the parliament holden the seven-aiid-thirtielii 
year of the reign of our late sovereign Lord ^Kfng'fiefiiy 
the eighth of famous memory, there waSi then made imA 
established one good act for' the reformation of usury, by 
which act the vice of usuty Was well repressed, and -spe- 
cially the corrupt chevisance and bargaining by Way of sate 
of wares, and shifts of interest: And whei'e since that tkne 
l)y one other act made in the fifth and sixth years of the 
reign of our late sovereign Loi'd 'King 'Edward the sixth, 
the said former act was repealed, 'and new provisoes for re- 
pressing of usury devised and enacted : which said latter 
*act hath not done so much good as was hoped it.^ould, 
but rather the said vice 6f usury, and spedally by way of 
sale of wares atid shifts of tnterest^ hath much more ex- 
ceedingly abounded, to the ntter undoing of many gentle- 
men, merchants, occupiers, and others, and to the importable 
hurt of the c^ommouwealth, as well fbr that in the said Ifttter 
act thel'e is no provisibn against such corrupt shifts and saf^ 
of Wares, as also fbr that there is no difference of pain, 
forfeiture Or punishment^ upon the greater Or lesser exactions 
'and oppressions by I'eason of lohes Upon usury. 

Be it therefore* enacted. That the Baid later Statute made 
'irth^lBifth atid riidth yean of the reign of King Edward 
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th^ sixtfay. and every brmoch and article of the 8ame» from 
Hud, a^er the five-and-tweDtieth day of June next comings 
sliall be utterly abrogated, repealed and made vo^d; and 
tlia,^ the said late act made in the said seven-and-thirtietb 
year of King Henry the eighth^ from and after the said 
five-and*twentieth day of June next coming shall be re« 
vi^ed, and stand in full for/ce strength and effect. 

j^nd be it furtbcf enacted. That all bonds, contracts, and 
ciaaurances collateral or other to be made for payment of 
any principal or money to be leut, or covenant to be per- 
formed upon or for any usury in lending or doing of any 
tiling against the said act now revived, upon or by which 
lone or doing there shall be reserved or taken above the ratQ 
of X I, for the hundred for one yeare, shall be utterly void. 

And be it further enacted. That all brokers, solicitpr^i 
and drivers of bargains for contracts or other doings against 
tbe said statute now revived, whereupon shall be reserved 
pr taken more than after the rate of ten pounds for the lone 
of qne hundred pound for a y^ar, shall be to all intents and 
pqrposesi judged, punished and used as councellors^ attor- 
nies or advocates, in any case of prq^munire. 

And forasmuch as all usury, being forbidden by the 
Jaw of God, is sin and detestable: Be it enacted, that 
all usury, loan, and forbearmg of money, or giving days 
for forbearing of money by way of loan, chevisance, shifts^ 
sale of waresy contracts or other doings whatsoever^ foe 
gain mentioned in the said statute, which is now revived^ 
fv hereupon Is not reserved or taken, or covenanted to h^ 
reserved^ payed, or given to the lender, cpntracter, shifter, 
forbearer or deliverer, above the sum of ten pounds for the; 
lone or forbearing of a hiindred pound for one year, or after 
th^t rate for a mor.e or lesser sum or time, shall be from tk^ 
^ve-and-twentieth day of June next coming, punished ii^ 
form following : That is to Say, that every such pffender 
against this branch of this present statute, shall forfeit sq 
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much as shall be reserved by way of usury i above the 
principal for auy money so to be lent or forborn, all such 
forfeitures to be recovered and employed, as is limited fbr 
forfeitures by the said former statute now revived. 

And be it further enacted, That justices of oyer and de* 
terminer, and justices of assize in their circuits, justices of 
peace in their sessions, mayors, sheriffs, and baylifFs of cities 
shall also have full power and authority to enquire, hear and 
determine of all and singular offences committed against 
the said statute now revived. 

And be it further enacted. That the said statute now 
revived shall be most largely and strongly construed for the 
repressing of usury and against all persons, that shall offend 
against the true meaning of the said statute by any way 
or device directly or indirectly. 

Provided alway, That this statute doth not extend^ nor 
shall be expounded to extend unto any allowances or pay- 
ments for the finding of orphans, according to the antient 
rates or customs of the city of Loudon, or any other city 
where like order is for the custody of orphans aud their 
goods, as is in the said city of London. 

Provided alwayes, and be it further enacted by the autho« 
rity aforesaid. That if any person or persons, shall from 
and after the said tive-and-twentieth day of June ofiend con- 
trary to the said statute revived by this present act made in 
the seven-and-thirtieth year of the reign of the said late King 
Henry the Eighth > that then all and every such offender 
and offenders shall and may also be punished and corrected 
according: to the ecclesiastical lawes heretofore made asrainst 
usury. 

And that all and every person and persons offending in 
usury, shifts, or chevisance against this present act, and not 
taking or receiving, but only after the rate of ten pounds 
in the hundred or under, for a year, shall be only punished 
by the pains and forfeitures provided and appointed by this 
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act, against such as Shall not take or receive over and above 
the rate of x /. in the hundred for a year, and not otherwise. 
This act to continue and endure for and during the space of 
five ylears next after the end of this present parliament, and 
from thence unto the end of the first session of the parlia- 
ment then next ensuing. 

And be it further enacted by the authority aforesaid. 
That if this present act shall not be continued in the first 
session of the parliament next ensuing the said term of five 
years, and then in the same session no other statute or prpr 
vision made against usury or corrupt chevisance: that then 
all and every the laws and statutes repealed by this act, 
«hall remain and be of such like force and efiect, as if this 
present act had never been had, ne made. 

[Made perpetual by 39 Eliz. c 18.] 


NO VII. 

21 Jac. I. cap. 17, 

An Act against Usury^ 

Whereas at this time there is a very great abatement in 
the value of land and other the merchandizes, wares and com- 
modities of this kingdom, both at home, and also in foreign 
parts, whither they are transported; and whereas divers sub- 
jects of thiskingdom,as well the gentry as merchants, farmers 
and tradesmen, both for their urgent and necessary occa- 
tions for the following their trades, maintenance of their 
stocks and employments have borrowed and do borrow divers 
sums of money, wares, merchandizes and other commodities; 
but by reason of the said general fall and abatement of the 
> value of land, and the prices of the said merchandizes wares 
and commodities, and interest in loan continuing at so 
high 1^ rate, as ten pounds in the hundred pounds for a year. 
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doth not only make m«n anable to pay their debts, 
contiDoe the muntenance of trade, but their debtf daily 
increasing, they are inforced to sell their lands and stocks 
at very low rates, to forsake the use of merchandize and. 
trade and to give over their leases and farmes, and so be«* 
come unprofitable members of the commonwealth^ to the 
great hurt and hindrance of the same. 

Be it therefore enacted by the King's most excellent 
Majesty, the Lords spiritual and temporal, and the com* 
mons in this present parliament assembled, That no poson 
or persons whatsoever from and after the four-and-tweutietk 
day of June, which shall be in the year of our Lord one 
thousand six hundred twenty-and-five, upon any contract te 
be made after the said four*and*twentieth day of June, shaii 
take directly or indirectly, for loan of any monies, wares, 
merchandize, or other commodities whatsoever, above the 
value of eight pounds for the forbearance of one hundred 
pounds for a year, and so after that rate for a greater or 
lesser sum, or for a longer or shorter time: and that all 
bonds, contracts, and assurances whatsoever, made after the 
time aforesaid, for payment of any principal, or money to be 
lent, or covenanted to be performed, upon or for any usury, 
"whereupon, or whereby, there shall be reserved, or taken, 
above the rate of eight pounds in the hundred as afore- 
said, shall be utterly void : and that all and every person and 
persons whatsoever, which shall after the time aforesaid, upon 
any contract to be made after the said four- and- twentieth day 
of June, which shall be in the year of our Lord l625, take, 
accept and receive, by way or means of any corrupt bargain, 
loan, exchange, chevisance, shift or interest of any wares, 
merchandize or other thing or things whatsoever or by any 
deceitful way or means, or by any covin, engine, or deceitful 
conveyance, for the forbearing, or giving day of payment 
for one whole year of and for their money, or other thing, 
above the summe of eight pounds for the forbearing of one 
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fatindred pounds for a year, and so after that rate for a 
lesser or greater summe, or for a longer or shorter time, 
shall forfeit and lose for every such offence, the treble value 
of the monies, wares, merchandizes, and other things so lent, 
bargained, sold, exchanged or shifted. 

And be it further enacted by the authority aforesaid^ 
That all and every scrivener and scriveners, broker und 
brokers, solicitor and solicitors, driver and drivers of bar- 
gains for contracts, who shall aftei* the said twenty-fourth day 
of Jmie, which shall be in the year of our Lord 1625, take 
or receive, directly or indirectly, any summe or sumraes of 
money, or other reward or thing for brocage, soliciting, 
driving or procuring the loan, or forbearing of any sun« 
or sums of money, over or above the rate or valae of five 
shillings for the loan or forbearing of one hundred pounds 
for a year, and so rateably, or above twelve pence for 
making or renewing of the bond or bill, for the loan or 
forbearing thereof, or for any counter-bond or bill con* 
cel^iing the same shall fbrfVnt for every such offence twenty 
pounds, and have im^isonment for half a year ; the one 
moiety of all which forfeitures to be to the King our 
sovereign Lord, his heirs and successors; and the other 
moiely to him or them that will sue for the same, in the 
tame county where the several offences are committed, and 
not elsewhere, by action of debt, bill, plaint, or information, 
in which no essoyn, wager of law, or protection to be 
allowed. 

This act to continue for the space of seven years, from 
the said four-and-twentieth day of June, which shall be in 
the year of our Lord 1625, and so to the end of the first 
session of parliament then next following: Provided, that 
no words in this law contained, shall be construed or ex* 
pounded to allow the practice of usury, in point of religion 
or conscience. [Made perpetual by 3 Car. u c. 4« s. 5*] 
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NO VIII. 
12Car. II. c. 13. 

An Actjbr restraining the taking of excessive Usury » 

Forasmuch as the abatement of interest from ten in 
the hundred in former times, hath been found by notable 
experience beneficial to the advancement of trade^ and 
improvement of lands by good husbandry, with many 
other considerable advantages to this nation, especially 
the reducing of it to a nearer proportion with foreign 
states with whome we traffique. And whereas in fresh 
memory the like fall from eight to six in the hundred, by a 
late constant practice hath found the like successe to the 
general contentment of this nation, as is visible by several 
iftaprovements ; and whereas it is the endeavour of some at 
present to reduce it back again in practice to the allowance 
of the 'statute, still in force, to eight in the hundred, to the 
great discouragement of ingenuity and industry in the 
husbandry, trade and commerce of this natien. 

Be it for the reasons aforesaid, enacted by the King's most 
excellent majesty, and the Lords and commons in this pre* 
sent parliament assembled, that no person or persons what- 
soever, from and after the twenty-ninth day of September, 
in the- year of our Lord one thousand six hundred and 
sixty, upon any contract, shall from and after the said, 
twenty-ninth day of September, take directly or indirect- 
ly, for loan of any nionies, wares, merchandize, or other" 
commodities whatsoever, above the value of six pounds 
for the forbearance of one hundred pounds for a year, 
and so after that rate for a greater or lesser sum, or for a 
longer or shorter time, and that all bonds, contracts, and 
assurances whatsoever, made after the time aforesaid for 
payment of any principal or money to be lent or covenanted 
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to be performed upon or for any usury, whereupon or where- 
by there shall be reserved or taken above the rate of six 
pounds in the hundred, as aforesaid, shall be utterly void. 
And that all and every person or persons whatsoever, which 
shall after the tiuie aforesaid, upon any contract to be made, 
after the said twenty-ninth day of September, take, accept 
and receive, by way or means of any corrupt bargain, loan, 
exchange, chevisance, shift, or interest of any wares, mer- 
chandize, or other thing or things whatsoever, or by any ^ 
deceitful way or means, or by any covin, engine, or deceitful 
conveyance for the forbearing or giving day of payment for 
one whole year, of and for their money or other thing, 
above the sum of six pounds for the forbearing of one hun- 
dred pounds for a year, and so after that rate for a greater 
or lesser sum, or for a longer or shorter term, shall forfeit 
and lose for every such offence the treble value of the 
monies, wares, merchandize, and other things so lent, bar- 
gained, sold, exchanged, or shifted, 

And be it further eiiacted by the authority aforesaid. 
That all and every scrivener and scriveners, broker and 
brokers, solicitor and solicitors, driver and drivers of bargains 
for contracts, who shall after the said twenty-ninth day of 
September, take or receive directly or indirectly, any sum 
or sums of money, or other reward or thing, for brokage, 
soliciting, driving or procuring the loan, or forbearing of 
any sum or sums of money, over and above the rate or value 
of five shillings for the loan, or forbearing of one hundred 
pounds for a year and so rateably, or above twelve pence for 
the making or renewing of the bond or bill for loan, or for 
forbearing thereof, or for any counter-bond or bill concern- 
ing the same, shall forfeit for every such offence twenty 
pounds, and have imprisonment for half a year : the one 
moiety of all which forfeitures to be^ to the King our so- 
vereign Lord, his heirs and successors ; and the other 
moiety to him or them that will sue for the same in the 
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•Mne covnty where the several offences are committed^ sod 
not elsewhere, by action of debt, bill, plaint or infocmatioD, 
ia which no essoigo, .wager of li^w, or protection to ba 
ftUowed. 


No IX. 

12 Ann. stat. 2. c. 10. 

Jn Act to reduce the Rait of Interest ^ wtkoul amtf PrepttSce 

to ParUamentary Securities. 

Whereas the reducing of interest to ten, and from thenee 
to eight, and thence to six in the hundred, hath, from time to 
time, by experience been found very beneficial to the advance- 
ment of trade, and improvement of lands: And whereas 
the heavy burthen of the late long and expensive war hath 
been chiefly born by the owners of the land of this ki|ig« 
dom by reason whereof they have been necessitated to con- 
tract very large debts, and thereby, and by the abatement 
in the value of their lands, are become greatly impoverished : 
and whereas by reason of the great interest and profit which 
bath been made of money at home, the foreign trade of 
this nation hath of late ye^rs been much neglected, and 
at this time there is a great {abatement in the value of the 
merchandizes, wares and commodities of this kingdom^ both 
at home and in foreign parts, whither they are transported ; 
And whereas for the redress of these mischiefs, ^nd the pr&r 
venting the encrease of the same, it is absolutely necessary 
to reduce the high rate of interest of six pounds in the hanr 
dred pounds for a year to a nearer proportion with the in- 
terest allowed for money in foreign states; Be it therefore 
enacted by the Queen's most excellent majesty, by and with 
the advice and consent of the Lords spiritual and temporal^ 
and Commons in this present piirliament assemblecl, ^4 
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by Aie authority of the same, That no pereon or personf 

-vrimtsoever, ^m and after the nine-and-twentietfa day of 

Septenibery in the year of our Lord one thoueand gevea 

Imndred and fourteen, upon any contract, which shall be 

made from and after the Raid nine-«&d«-twentieth day of 

September, take, directly or indirectly, for loan of any 

monies, -wares, merchandize, or other commodities whatso-v 

eT«r, abore the iralue of 6re pounds for the forbearance of 

cftie hundred pounds for a year, and so after tliat rate for 9 

greater or lesser sum, or for a longer or shorter time; 

and th^t all bonds, contracts, and assurances whatsoever^ 

Boiade after the time aforesaid, lor payment of any principal^ 

or money to be l«nt or covenanted to be per^med upon or 

fbr any usury, whereupon or whereby" there shall be re* 

served or taken above the rate of five pounds in the hundred, 

as aforesaid, shall be utterly void ; and that ail and every 

person or persons whatsoever, which shall after the time 

aforesaid, upon any contract to be made after the said nine- 

and-twentieth day of September, take, accept and receive, 

by way or means of any corrupt bargain, loan, exchange, 

chevisance, shift, or interest of any wares, merchandize, or 

other thing or things whatsoever, or by any deceitful way or 

means, or by any covin, engine, or deceitful conveyance, for 

the forbearing or giving day of payment for one whole year, 

^f and for their' money or other thing, above die sum of ^5 

ifor the fori>earing of one hundred pounds for a year, and so 

(after that rate for a greater or lesser sum, or for a longer or 

rSbok'ter tetm, shall forfeit and lose for every such offence 

•the -treble "value <of the monies, wares^ merchandizes, and 

JOther t^tngSy so knt, bargained, exchanged or shifted. 

And be it further enacted by the authority aforesaid. 
That all and every scrivener and scriveners, broker and 
brokers, solicitor and solicitors, driver and drivers of bar- 
gains for coDti'acts, who shall, after the said nine-and-twen- 
tieth day of September^ take or receive, directly or indi- 
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rectly, any som or buoib of money, or other reward or tbin^ 
for. brokage, Boliciting, driving, or procuring tbe loan, 
or forbearing of any Bum or Bums of money over and 
above the rate or value of five shillings for the loan, or 
forbearing of one hundred pounds for a year, and so ratably 
or above twelve pence, over and above the stamp-duties, for 
making or renewing of the bond or bill for loan, or for- 
bearing thereof, or for any counter-bond or bill concerning 
the same, shall forfeit for every such ofi*ence twenty pounds, 
with costs of suit, and suffer imprisonment for half a year; 
the one moiety of all which forfeitures to be to the Queen's 
most excellent majesty, her heirs and successors, and the 
other moiety to him or them that will sue for the same in 
the same county where the several offences are committed 
and not elsewhere, by action of debt, bill^ plaint or inform- 
ation, in which no essoign, wager of law, or protection, 
shall be allowed. 
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TUrty'ninth Section of on Act passed 3 Geo, I, c. SJjbr redeem^' 
ing several Funds of the Governor and Company of the Bank 
of England and Jbr other Purposes^ S^c. 

And it is hereby enacted. That the said Governor and 
Company of the Bank of England or their successors shall 
have power and authority, and they are hereby enabled, in 
case^ they shall think fit from time to time and at any time 
or times ai their awn good liking to borrow or take up 
money upon any contracts bills bonds or obligations under 
their common seal or upon credit of their capital stock or 
stocks or any part thereof or otherwise, for any time or to be 
paid upon demand, and at such rate or rates of interest or 
upon such terms as they shall think fit^ although the same 
shall happen to exceed the interest allowed by law to be 
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ta1cen»and to gire such iftecurity for the flame, as shall be.to 
l.lie satisfaction of the lenders respectively ; any former law 
stntttte prohibition restriction clause matter or thing ivhat* 
soever to the contrary notwithstanding, and they are hereby 
authorized at their own good-liking to contract and agree 
in such manner, as tbey shall think fit at aay time or times 
mrith any person or persons, natives or foreigners, bodies 
politic or corporate, in whose abilities they shall be well 
satisfied, for or concerning the furnishing of monies from 
time to time by such persons or corporations, upon such 
terms as they shall find necessary for the better en- 
abling the said Governor and Company of the Bank of 
£ngland to perform such matters and things as they are to 
do and perform in pursuance of this act, and to take sub* 
scriptions from such persons or corporations for that pur- 
pose ; and it is hereby declared that such contract bills 
bonds obligations securities or subscriptions shall not be 
chargeable with any the duties upon stampt vellum parph* 
ment or paper, any former la\y or statute to the contrary 
notwithstanding. 


N«XL 

13 Geo. III. c. 63. 8. 30, 31. 

« And be it further enacted by the authority aforesaid^ 
That HO subject of his majesty, his heirs and successors, in 
the East Indies, shall, upon any contract which shall be 
made from and after the first day of August, one thousand 
seven hundred and seventy-four, take, directly or indirectly, 
for loan of any monies, wares, merchandize, or other com- 
mo<1ities whatsoever, above the value of twelve pounds for 
the forbearance of one hundred pounds, for a year ; ,and so 
after that rate for a greater or lesser sum, or for a longer or 
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ihorter time; ^nd'tbat tfll bonds, cobtfacto, and 
whatsoever, made after the time aforesaidy for paymeiit of 
any principal or money to be lent or covenanted to be petw 
formed upon, or for any iwnry whereupon or whereby there 
Ahall be reserved or taken above the rate of twelve pounds 
in the hundred, as aforesaid, shall be utterly void : And all 
and every such person or persons whatsoever who shall, after 
the -time aforesaid, upon any contract to be made after the 
said 'first day of August, one thousand seven hundred and 
seventy-four, take, accept, and receive, by way or means of 
any corrupt bargain, loan, exchange, shift, or iuterest iof 
any wares^ merchandizes or other thing or thinga whatsoever, 
or by any deeeitful way or mean, or by any covin, engine, 
or deceitful conveyance, for the forbearing or giving* day of 
payment for one whole year, of and for their money or 
other thing, above the sum of twelve pounds for the forbear* 
ingof one hundred pounds for a year, and so after; that 
rate for a greater or lesser sum, or for longer or shorter 
term, shall forfeit and lose, for every such offence, treble 
the value of the monies, wares, merchandizes, and other 
things, so lent, bargained, exchanged, or shifted, with costs 
of suit, one moiety whereof shall be to the said United 
Company, and the other moiety to him or them who will 
sue for the same in the supreme Court of Judicature at 
Fort Wiliiam in Calcutta 9 or in the mayor's court in any 
other of the said United Company's settlements where such 
oSkace shall have been committed, by action of debt^ bill| 
plaint, or information, in which no essoin, wager of law, of 
protection shall be allowed; and in case no silch actioo» 
bill, plaint, or information, shall have been brongbt and 
prosecuted with effect within: three years, that then.it shall 
aad may be lawful to and for the party aggrieved l» sue and 
prosecute for recovery of all sums of money paid over and 
above such rate of interest. 
And be it further enacted, That no informer or pkiDttf 
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sliall or may compmind or agree with an^pe^n or persooii 
that shall oftend, or shall be surmised to offend, agtunst this 
acty for anj offence committed^ or pretended to 6e commit* 
ted, before answer made in the said supreme court, under the 
information or suit in that behalf exhibited or prosecuted, 
nor after answer, but by the order or consent of the inid 
court, on pain that if any person or persons shall offend in 
making of any composition or agreement, contrary to the true 
intent and meaning of this act, or shall by colour or pretence 
of process, orwithout process, upon colour or pretence of any 
matter of offence against this act, make any composition, 
or take any money, reward, or promise of reward, for him- 
self, or to the uia of any other, without order or consent 
of the said court ; that then, he or they so offending, being 
thereof lawfully convicted, shall, for every such offence, be 
liable to be fined and imprisoned, at the discretion of the 
•aid court. 


NO XII. 

14 Geo. III. c. 79. 

An Adjor explaining an Act made in the ttoelftk Year of the 
Reign of Queen Anne^ intituled an Act to reduce the Rate of 
Interest without any Prejudice to parliamentary Securities. 

^* Whereas large sums of money have been and may be 
^ lent by his majesty's subjects in Great Britain upon mort-t 
^* gages, or other securities on estates in the kingdom of 
<* Ireland, and also in his majesty*s colonies or plantations 
^ in the West Indies ; which loans have been found to con« 
'< tribute greatly to the improvement of the said kingdom 
^' colonies and plantations. And whereas it has frequently 
** beien found convenient to execute such mortgages or se« 
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'< GurUiei and ibe trantfersor assigftmentalbcTeo^ifi Great 
** BritaiD ; and wliereas doubts :have arisen whether scicli 
*' loans and the mortgages or securities far the samey aad 
<< the transfers or assignments thereof when made and exe^ 
^ cuted in Great Britain are as yalid and effectual^ as 
^* when made and execoted in the said kingdom of Ir^ 
*^ land J colonies plantations or dominions ;'and b^r^peaaou of 
<* an act passed in the twelfth year of the reign of her kite 
** Majesty Queen Annei intituled. An Act to ledace the 
<* rate of interest without any prejudice to parliamentary 
(c securities* whether such mortgages or securities are YaUd 
<< and effectual where the ruXe of interest thereby reserved 
<< or made payable is more than five pounds. per c^ittiBay 
*' though such interest does not exceed the rate of iat^eat 
<^ allowed and established by the law of the Idugdom of 
^* Ireland, colony plantation country or place in which the 
*< estates comprised in such mortgages or securities respeo* 
** tively are ; and whether his Majesty's subjects in Great 
^* Britain have not or sMiy not become subject or liable to 
*^ penalties or forfeitures by receiving or taking interest for 
*^ the sums of money really aad bon^ fide advanced or lent 
<< on such mortgages or securities at the rate of interest al- 
** lowed and established by the law of the kingdom, colony, 
** plantation^ country or place wherein the mortgaged estate 
<< respectively lie :** for obviating such doubts, be it enacted 
by the King's most excellent majesty by and with the advice 
and consent of the Lords spiritual and temporal, and Com- 
mons in 'this present parliament assembled, and bythe autho- 
rity of the same. That all mortgages and securitKs which by 
any of his majesty^s subjects, already have been made and 
executed in Great Britain of or concerning any lands tene- 
ments hereditaments slaves cattle or other things lying and 
being in the kingdom of Ireland or in any of the said con 
)onies plantations or dominions, or any estate or interest 
therdnj to any of his majesty's subjects for securing the re- 


payment of the sunifi of monej thereon respiectively really 
and fcoQl^ fide adranced and lent, widi interest for the same', 
and all bonds^ corenants^ and Becurities, for payment of the 
same sams of money and interest respectively, and all 
transfers or' assignments which have been made and exe- 
cuted in Great Britain of such mortgages securities or 
l>onds, t6 any of his majesty's subjects, shall be as good 
valid and effectual, to all intents and purposes whatsoever, 
as such mortgages, securities, bonds, covenants, transfers, 
or assignments would have been if the same had been made 
and executed in the kingdom island plantation country or 
place where the lands tenements hereditaments slaves cattlie 
or other things mentioned and comprised in any such mort« 
gage security transfer or assignment as aforesaid, severally 
lie or are ; and that none of his majesty's subjects in Great 
Britain shall be subject or liable to any of the penalties or 
forfeitures in the said act, made in the twelfth year of her 
said late majesty's reign, by receiving or taking interest for . 
the sum or sums of money really and bond: fide advanced or 
lent on any such mortgage security bond covenant transfer 
or assignment as aforesaid at the rate of interest allowed 
and established by the law of the kingdom, colony, planta- 
tiop, country or place wherein the mortgaged premises re- 
spectively lie or are. 

IL And be it farther enacted by the authority aforesaid. 
That all mortgages and securities which by any of his ma- 
jesty's subjects, aflber the passing of this act, shall be made 
and executed in Great Britain of ot concerning any lands 
tenements hereditaments slaves cattle or other things lying 
and being in the kingdom of Ireland, or in any of the said 
colonies plantations or dominions or any estate or interest 
therein, to any of his majesty's subjects, for securing the 
repayment of the sums of money thereon respectively to be 
really and bon4 fide advanced and lent with interest for the 
same, and all bonds covenants and securities, for payment 
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of the same sumt or moaey, and interett leipectirely^ And 
mil transfers or aasigtiments which after the passing of thi» 
«ct shall be made and executed in Great Britain of sucjbi 
mortgages securities or bonds to any of his majesty's 9«b« 
jectSy shall be as good valid and effectual to all intents moi 
purposes whatsoever as such mortgages securities boadU 
covenants transfers or assignments would be if the same 
were made and execated in the kingdom island plantation 
country or place where the lands tenements hereditaments 
slaves cattle or other things to be mentioned or comprised 
in any such mortgage security transfer or assignment as 
aforesaid, severally lie or are, and that none of his majestj'a 
subjects in Great Britain shall be subject or liable to any 
of the penalties or forfeitures in the said act made is die 
twelfth year of her said late majesty's reign, by recttvuig or 
taking interest for the sum or sums of money to be realljr 
«nd bon4 fide advanced or lent on any such mprtgage, se- 
curity, bond, covenant, transfer or assignment as aforesaiok; 
»o as the interest so to be received or taken do not exeeed 
the rate of six pounds for one hundred pounds for a year, 
^e aforesaid act of parliament or any other law or statute 
to the contrary notwithstanding^ 

III* Provided always and it is hereby declared, that thb 
act shall not make good, valid or effectual any such marl-' 
gage, security, bond^ covenant^ transfer, or assignment 
where the lender or lenders of any sum or sums of money 
has or have knowingly advanced or lent, or shall knowingly 
advance or lend thereon, more money than the lands tene-' 
meats, hereditaments, slaves, cattle or other things in sucfe 
mortgages securities transfers or assignments mentioned or 
comprised or to be mentioned or comprised, was, were or 
shall be, at the time or times of advancing or lending sudr 
sum or sums of money as aforesaid, really and bon& fide 
•r^rth, to be sold. 

|iV. And.be it enacted by the authority aforesaid,; that all 
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and every person or petsons borrowing any sum or enms of 
laoney under the authority of this act upon any such lands 
tenements hereditaments slaves cattle or other things as afore- 
said exceeding the value, which the same shall be at the time 
of borrowing such sum or sums of money really and bon& fide 
worth, to be sold, over and above all incunybrances, which 
•hall then affect the same, shall forfeit treble the value of 
tbe 800I borrowed ; the one half to be paid, to the informerj, 
the oth^r.half to the treasurer of the Boyal Hospital for 
seainen. at Greenwich in the county of Kent, or to his suffi- 
dentdeputy or agent^ for the use of the said Hospital. 
. V. Provided alsQ» and be. it enacted, that aU such mort^ 
gages or otb^ Aecurities granted under the a^thpri;ty of tbU 
adf by which such lands, tenements, hereditaments, slaves, 
eatile, or other things are inten4ed to be charged or affected 
«hallbe registered within the kingdom island colony planta- 
tion country or place where thi^ said lands^ tenements here- 
dKtaments slaves eattle or other things, severally lie or are, 
m^n the time limited by thelaws of such kingdom, island, 
colony, plantation, country or place ; otherwise the same shall 
%e subject to the several provisions and penalties contained 
in the said act, made in the twelfth y^ar of her late 
majesty Qneen Anne, in such manner as the same would 
hsive iNeen if this. act had never been passed, unless the 
mortgagee or other person or persons, for whose behoof 
4ttch mortgage or other security shall have been made or 
^nted, shall havebonft fide used his or their utmost endea* 
vour to cause the same to be registered within the time 
tierein before limited for that purpose. 


PRECEDENTS. 

NOL 

FkaoftFtury. 

And the said C. 2)« by E. F. his attorney comes and de- 
fends the wrong and injury, when, &c. ; and says, that be 
ought not to be charged with the saad debit by virtue of the 
said supposed writing^ obligatory {or indenturef S^c), be* 
cause he says, that before the making the said writing iir 
the said declaration mentioned, to wit, on the said ■ ' ■ -day 

of , in the year of our Lord ■ , at, &c, aforesaid^ 

it was corruptly (d), and against the form of the statute iis 
that case made and provided, agreed by and between ilbe 
said A^ B, and the said C. D. that {h) the said A, B* shotaUi 
lend and advance unto the said C !>« the sum oi £100 of 
lawful money of Great Britain, and that the said A. B^ 
should forbear and give day of payment th^eof to ^the saiA 
C, D. until and upon the ■■ i« 4ay of ■' ■ ■ ■ ■■ ■ in the year of 

our Lord , then next ensuing, and that the said C 2>.# 

for the loan of tfae £aid sum of «£lo6) and for givmg day of 
payment thereof Its aforesaid, for the time aforesaid, should 
give and pay to the said ^« J}., on the said i'^ '«' ■ day of ' ^ 
iti the year of our. Lord -*-<-^ aforesaid then iiext ensuii^^ 
the sum of ,£7 (^)» of like lawfal money^ makings together 
with the said sum of cflOO soto be lent and advanced by 
the said A. B^ to the said C. D. as aforesaid, th^ said sum 
of c£l07 in the said condition mentioned, and also that the 
jsaid C. Dp should pay to (he jsaid A,^B. interest on th^ sai4 

(a) The word anruptly is essential. Ante, 203. 

(b) Here must follow the precise statemeDt of the contract according 
to the particular circumstances of 'the case. And anjr vi^riaace will be 
fatal. Ante, S03. 

(c) The amount of the msurioas interest must be averred ; as well as 
t.hat it was given for forbearing and giving day. Ante, 203, 
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sum of £l(fl from the *-— « day of A. D. 

afbiresaid, until the time of the payment of the said sum o£ 
^1C7 in the said condition mentioned, and that Air.«ec5ur« 
in^ the payment of the said «um of «£l07, with interest for 
the same as aforesaid^ to the said A:,B, he the said C D* 
slKOuld. make and seal, and as his act and deed deliver to 
the said A» B., tt certain tvriting ohligatory, and . should 
thereby bind himself in the penal sum of (£500, conditioned- 
£or the paymfsnt of the said sum of ^10/ by him the said 
C, D. unto the said;^. B^ on the said — r^day of 
ia the year of our Lord ■ ■ aforesaid, then next ensuing, 
with interest for the said sum of ^107 in the mean time as 
aforesaid, to be paid quarterly, to wit, at, &c. aforesaid. 
And the said C. D, in fact fprtbec saith, that in pursuance 
of the said corrupt and unlawful agreement so made as 
aforesaid, the said J, B, afterwards, to wit, on, &c. afore- 
said, to wit, at, &c. as aforesaid, lent and advanced to the 
ssdd C. D. the said sum of <£lQO, and that for the securing 
the re-payment thereof, together with the said sum ofj£7 
so to be paid and given to the said A, B.- as aforesaid, for' 
the purpose aforesaid, on, &c, aforesaid, then next ensuing, 
with interest iii the mean time as aforesaid, to be paid quar- 
terly, as well for the said ^ sum of at 100 so lent and ad* 
vanced as aforesaid, as for the said sum of jEy so to be given 
and paid to the said A. B, as aforesaid, for the purpose 
aforesaid, making together the sum of c£l07 as aforesaid ; 
beihe^aid CD, in further pursuance of the said corrupt and 
unlawful agreement then and there, to wit,on,&c. aforesaid, 
at, &c. aforesaid, made^ and sealed, and as his act and' deed 
delivered to the said Ai B\ the said writing intlie said declara- 
tion mentioned, and the said A. B.then and there accepted 
and ri^ccived the said writing, writh the said condition there- - 
under written, of and from him the said C. D. in pursuance 
of the said corrupt and unlawful agreement, and for the 
purpose aforesaid. And the said CD. avers that the said 
sum of <£7,' so as aforesaid agreed to be given and paid ta 
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the wi A. B, fox the puftKNie afbresaid^ and the ititeresC'of 
the taid sam of £\07 so reseired and made payable to the 
aatd A. B. by th^ said condition of the said writing as afore* 
iaid, exceeds the rate of <£5 for the forbearing «n(l giv* 
ing day of payment of «£lOO for one year, contrary to the 
form of the statute in such case made and provided (a) ; by 
means whereof, and by force of the aaid statute, the said 
writing obligatory was and is wholly void in law. And tliia 
he the said C 2>. is ready to verify ; wherefore he prayd 
judgment, if he ought to be charged with the said debt 
by virtue of the said supposed writing obligatory (or in* 
denture, &c.) 


NO IIJ 

Another Plea of Usury (£). 

[Beginning as in the last precedent^'] 
That after the 29th day of September, A. D. 1714^ and 
before thie making of the said writing obligatory, to wit, on 
the 14th day of August, A. D. 1795, at, &c. the said J. //• 
WMs possessed of ^nd interested in a certain note in writing 
cpmmpnly called a promissory note bearing date the 13 th 
day of August in the said year of our Lord 179^9 made and 
sjubscribed by the said J, H., whereby the said J. H. 
four months after date promised to pay to the said Sir 
^. F., or order, ^1800 value received. And the said Sir 
W^ aftenri^rds^ to wit, on^ &c,. at, &c. indorsed the said 
promissory mt^s, his own hand being thereupon subscribed^ 
And delivered the said promissory note so indorsed to the 

(a) The plea mngt specially aver the statute* Ante, S03. 

j(6) This was the plea in Hannmett v. Yea; and is copied from 1 Bos. 
and Pul. 145. n. (a). The observations on the former piecedeot art 
applicable to this. 
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-"^aid J«^ H* And the aaid proyo^aor^ note being sa nutdr 
^zid indorsed, and the said. /« H, being so possessed thereof 
sis aforesaid, after the 29tfa day of September, A.D.I 7 14, and 
1>efore the making of the said writing obligfitory, to .wit, w^ 
&c« aty &c., it w$s corruptly, and against the statute made 
io such case, agreed between the said pjaintiffs, then and 
there being bankers and partners, and carrying on thebusi«« 
ness of bankers in partnership, and the said J. Jf. that the 
said plaintiffs should lend to the saidj. if. ^1770 in man^ 
ner following, (that is to say,} that ithe said plaiotifis, on 
the said 14th day of August in the said year of our Lord 
l795, at Taunton in the county of Somerset ^ to wit, at Lon*-* 
don aforesaid, in the parish and ward aforesaid, should da* 
liver to the said J. H. a certain bill of exchange in writing 
drawn by them the said plaintiffs on certain persons, 
trading under the style and firm of Sir James Esdaik and 
Co., for £500 payable three days after sight of that bill of 
exchange ; and also a certain other bill of exchange in 
venting drawn by them the said plaintifis upon the said 
persons trading under the style and firm of Sir Jam€$ 
^sdaUe and Co., for other c£500, payable seven days after 
sight of the said last mentioned bill of exchange, and that 
the plaintifis, then and there, to wit, on, &c. at, &c.^ 
should lend and advance to the said J, H, other £470, and 
- should give credit to the said J, H, for other ^300 in ac- 
count between them the said plaintiffs, as such bankers and 
partners as aforesaid and the said JM*\ and that they the said 
plaintiffs, then and there, to wit, on, .&c. should forbear and 
give .day of payment to the said J. H, of the said c£l770, so 
to be lent to the said J. H. in manner aforesaid, until the said 
«£1800 mentioned in the said promissory note should become 
4ue and payable according to the form and effect thereof, 
{that is to say,) until the l6th day of December in the said 
year of our Lord 1795, and that they the said, plaintiffs, for 
s^ch loan and forbearance of the said 1770 so to be lent and 
forborn as aforesaid, should take <£dO when the s«id £\ 800 
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nieQtioiied im tlie «aaA promiisoiy note should become doe 
imd parable •ccording to the form and effect thereof to 
vi^ ea ^e l6th day of December, in the said year of onr 
liord 1795 ; and that for secnring the payment to the said 
plalntifb as well of the said £1770 as of the said £30, the 
laid J. H. should deliver to the said plaintiffs the said pro« 
missory note so made and indorsed as aforesaid, to wit^ at^ 
Ice. And the said Sir W. farther saith^ that in pursuance of 
the said agreement, the said plaintiffs afterwards, to wit, on, 
&o. at* &c., did lend to the said J. H» the said £l770 in the 
manner so agreed upon as aforesaid, aod did forbear and 
give day of payment of the said £l770f until the said 
£XBO0 mentioned in the said promissory note should be- 
come due and pa3rable accoiding to the form and effect 
thereof, to wit, until the l6th day of December, in the said 
year of our Lord 1795. And the sai4 Sir W, farther saith, 
that in further pursuance of the said agreement^ and for 
securing the payment to the said plaintiffs as well of the 
said £1770 as of the said <£30 the said «/. H., afterwards, 
to wit, on, &c at, &c., did deliver to the said plaintiffs, and 
the said plaintififo did take and receive from the said J, H. 
the said promissory note so made and indorsed a^ aforesaid. 
And the said Sir fV. farther saith, that the said <£30, so 
agreed to be taken as last aforesaid, by the plaintifis for the 
said loan and forbearance of the said <£l770 in the man- 
Der so agreed upon as aforesaid, is above the rate of £5 
for the forbearance of £lQb for a year, to wit, at, &c.— * 
And the said Sir W* further saith, that he the said Sir W. 
afterwards and after the said 29th day of September, A. D. 
1714» to wit, on, &c. at, &c., sealed and as his act and deed 
delivered to the said plaintiiis the said writing obligatory 
with the said condition thereunder subscribed, for securing 
to the said plaintifis the payment of the said j^l 800 men* 
tioned in the said promissory note among other sums of 
money; and the said plaintifis then and there, to wit, on, 
&c« at, &c,9 accepted and took the said ^ writing obligatory- 
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£rom the fiaid Sir JF. for the cause and fmrpoee btt afore- 
said^ by means whereof^ and by force of the statute made 
in that case, the said writing obligatory is wholly void in law, 
and thisy &e. wherefore, &c. 

Second Plea, stating a corrupt agreement to dUcount the same 
note thus: — That the plaintiffs should lend /. H. £l7J(X in 
manner and at the times following^ viz. £770 on the I4th 
of August, £5Q0 on the 22d August, and £5O0 on the 27th 
August, and should forbear and give day of payment for the 
£1770 untilthe promissory Upte should become due; and 
that for the loan and forbearance of the said XVJJO^ tlM 
plaintiffs should take«£3CV when the promiss^.nfftlealioald 
'becomedue. •* .... .^ •,..: 

' Third Plea^^^TYuii the plaintiffs ahouUi give credit to J^Hm 
for <^3CX) on the 1 4th August^ ftnd should forbear and give 
day of payment of that sum till the promissory note should 
become due^ and should lend to J. H» i^l470» thus; yiz* 
£470 on the 14th August, £500 on the a2d August| an4 
i£'500 on the. 2jrtih Augusts - 


. Np III. 

Replication to a Fka of Usury. 

And the said A. J3. (as to the said plea of the said C. P, 
by him above pleaded) says. That he by reason of anything 
in that plea alleged ought not to be barred from having 
^d maintaining his aforesaid action thereof against him the 
aaid CD*; because he says, that the said writing obligatory 
in the said declaration mentioned, was made by the said C. Z), 
for a good and.legal consideration, and not in pursuance of or 
upon the. said corrupt and unlawful agreement, or for the 
purpose in the said plea of the said C. D. mentioned in man- 
ner and form as the said C. D, hath above in his said plea in 
that behalf alleged; and this he the said J. B, prays may^be 
enquired of by the country, &c. 
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No IV. 

i 

DeclaroiioH, qui tanii^/^ Uswy (a). , 

In the Common Pleas* 

Easter Term, in the 53d year of the 
reign of King Geo. the third. 

London, to wit, JF. M. was summoned, to answer 
W. H»t who sues as well for our Sovereign Lord the King^» 
as for himself, in this bdialf, of a plea that he render 
to our said Lord the King, and to the said W. H., who 
anes as aforesaid, the sum of «£831. 10i« Sd. of lawful 
money of Great Britain, which he owes to, and nnjastly 
detains from, them. Sec And thereupon the said W. Hm 
(who sues as aforesaid) by his attorney complaias, 

ihat heretofore to wit on the 19th day of Nov. in the year 
of our Lord 1813, at London to wit in the parish qf St. 
Mary*le-bow in the ward of Cheap, upon a certain corrupt 
contract, then and there made between the said W, M, and 
P. H* and T. B., against the form of the statute in such case 
made and provide, the said W* M* did then and there lend 
a^d advance to the said P. H, and T, B. a certain sum, to 
wit, the sum of £242, and that the said W. M. did Ao, 
afterwards, to wit on the 12th day of December in the year 
piforesaid, upon the said corrupt contract, lend and advance 
fo the said P. H. and T, B* the further sum of £35. 3s. 5d,, 
to wit at London aforesaid, in the parish and ward afore* 
said. And the said W. H. further saitb that the said IF. M. 
wholly disregarding the statute in such case made and 
provided, did afterwards to wit on the 20th day of January, 
in the year of our Lord 1813, at London aforesaid in the 
parish and ward aforesaid, upon the said corrupt contract so 

(a) Ai to the requisites dt a dedsratioD for usuryi vide ante, 288— 240. 
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made as aforesaid, take accept and receive of and from the 
said P« H, and 7. B» a certain sum of money, to wit the 
sum of £22. l6«. yd. of lawful money of Great Britain, by 
way of corrupt bargain and loan for the said W. M/s for- 
bearing and giving, and having forborn and given, day of 
payment of the said two several sums of ;g242., and £35. 
Zs, 5d», so lent and advanced as aforesaid, from the respec* 
tive days and times of lending and advancing the same as 
aforesaid until and upon the said 20th day of January in 
the year of our Lord 1813 aforesaid; which said sum of 
^22. l6s» Jd., so taken accepted and received by the sud 
W. M. in manner and for the cause aforesaid, exceeds the 
rate of £5 for forbearing of ;£ 100 for a year, contrary to 
the form of the statute in such -case made and provided : 
whereby and by force of the said statute, the said W, Mm 
forfeited for his said offence the sum of ;£83 1. }0s. Sd,, being 
treble the sum of £277* 3^* ^^- ^ ^^"^ ^°d advanced and 
forborn by the said fF, M. as aforesaid. And thereby, and 
by force of the statute in such case made and provided, an 
Action hath accrued to the said IF. H, who sues as aforesaid, 
to demand and have for our said Lord the King and for him- 
$elf in this behalf, of and from the said IF, M» thef said sum ' 
of £831. lOs, 3d, so forfeited as aforesaid and above de- 
manded. Yet the said fF. H, (although often requested 
&c. ) hath not as yet rendered either to our said Lord the 
King or to the said W, H, who sues as aforesaid, the 
said suii\ of money above demanded, or any part thereof; 
but hath hitherto wholly refused and neglected so to do ; 
and therefore, as well for our said Lord the King as fbr 
himself, in this behalf, the said W. JET. brings his suit, &c. 
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ADDENDUM. 


The following case occurred while this work was in the 
press. 

Craucher, desiring to raise money, came to Lanham; and 
it was agreed between them that Lanham should buy of 
Croucher a debt due to him from the Duke ofNotfolk, which 
exceeded the amount of the sum advanced by Lanham and 
legal interest thereon.-^In the deed of transfer, it was made 
a condition that, if the Duke did not pay the debt tnthin 
three months^ Croucher should pay it, together with all costs 
and charges tncurreJ.— 'Upon the trial at Horsham^ before 
Mr. Serjeant Bosanquet, it was proved to have been a sale^ 
and not a loan ; and that the above condition was inserted 
by the advice of Croucher^s conveyancer. The learned Ser^ 
jeant left it to the jury to say whether this was an usurious 
contract ; and they found that it was,— On an application 
for a new trial, the Court of King's Bench refused the rule; 
intimating their opinion that the contract was usurious on 
the face of the deed. 
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